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Subsidiary and affiliated 


public utility companies of 
STANDARD 

GAS & ELECTRIC 
COMPANY 


serve 1,588 citiesand 
towns, with combined 
estimated population of 
6,300,000, in twenty 
states. As of December 
31,1929, customers of all 
classes were 1,592,188, 
and fotal installed elec- 
tric generating capacity 
was 1,390,214 kilowatts. 


THE SYSTEM INCLUDES: 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market Street Railway Co. (San Francisco) 
Mountain States Power Company 
Northern States Power Company 
Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Co. 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 


Deep Rock Oil Corporation 


BYLLESBY ENGINEERING AND 
MANAGEMENT CORPORATION 


ENGINEERS—MANAGERS 


231 South La Salle Street, Chicago, Illinois 
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When “pipe prescription” based on en- 
gineering experience calls for the use of 
wrought-iron, substitution of either cheaper 
or more expensive pipe is not real economy. 
In the places where wrought-iron has estab- 
lished its superiority by actual service on a 
cost-per-year basis, Byers is recognized as a 
standard of wrought-iron quality. 


Wrought-iron pipe has a definite place in 
most “piping prescriptions” and increasing 
interest in material selection is broadening its 
fields of application. 


If your experience is not a_ sufficient 
guide, our engineering counsel is at your 
disposal. Write A. M. Byers Company, Pitts- 
burgh, Pa. Established 1864. 
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Million pounds 
of Steam per hour 
at 86.5% efficiency 



































HEAT BALANCE of 

No. 7 BOILER OUTPUT 1,000,000 lb. per hr. 

B. t.u. Per cent 
Loss due to moisture in coal ll 0.1 
Hydrogen 453 3.0 
Dry chimney gases 1,137 7.7 
‘ Combustible in refuse 73 0.5 
Moisture in air 36 0.2 
Radiation and unaccounted for 294 2.0 
N Total losses 1,998 13.5 
Efficiency and heat to boiler 12,772 86.5 
Total 14,770 100.0 




















The above heat balance is from paper 


ted at the Summer Convention of 


presen’ 
the A.I.E.E., Toronto, Ont., Canada, June 23-27, —~ by C. B. Grady, Me 


' chanical Engineer, W. H. 


Lawrence, Chief 


ngineer, and R. H. Taps- 


cott, Electrical Engineer, of The New York Edison Company. 


Boiler Unit No. 7 is one of three Combus- 
tion Engineering Steam Generating units in- 
stalled at the East River Station of The New 
York Edison Company. 


This heat balance shows the results of a 
twelve hour test run, where evaporation aver- 
aged 1,000,000 Ib. per hour. For peaks, this 
unit has operated at the rate of 1,270,000 
Ib. per hour. 


Analysis of the coal used in the test of No. 7 Boiler: 


Proximate Analysis (dry basis) 
a Re Ee 21.5 per cent 
PS Ge | gaiinmecniqnestseientie 72.4 per cent 
ee =e bariante 6.1 per cent 
Ka NN BE eee 
ee oe eer oem 1.4 per cent 


(Moisture in coal as fired—l1 per cent) 


COMBUSTION ENGINEERING CORPORATION 


200 Madison Avenue 


New York, N. Y- 





Boilers - Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 











Pages with the Editors 





Wir this number Pusiic Utirities Fort- 
NIGHTLY starts the new year, 1931, with No. 
3, Vou. Vil. 

* * 

Despite the economic depression that has 
swept the country during the past fateful 
twelfth-month, the circulation of this magazine 
has progressed steadily and unchecked; it sets 
forth on the phase of its journey immediately 
before it with something over 300 per cent 
more subscribers than it had just two years 
ago. 

x * 

Once again it has justified its title as “the 

world’s fastest-growing fortnightly.” 
x 


To maintain this record of growth, the edi- 
tors have long been engaged in the develop- 
ment of editorial features for the coming year 
—both leading articles and editorial innova- 
tions that are designed to add materially not 
only to the immediate practical value of each 
number of the magazine, but also to contribute 
new facts and new opinions to the controver- 
sies that revolve about the various problems 
incidental to the regulation of public utilities. 

4 * 

Turn to page 54 of this number, for in- 

stance: 





GEN. HARVEY H. HANNAH 


The new president of the National Association 

of Railroad and Utilties Commissioners, and 

the Chairman of the Railroad and Public 
Utility Commission of Tennessee. 


VI 


“Tue Latest Utitity Rutincs” (which 
was instituted a few months ago as an ex- 
periment and published as a trailer to our 
“The March of Events” department) has been 
expanded into a regular, full-sized department 
of its own. 

x * 

THE response of our readers—particularly 
of our lawyer readers—to this new editorial 
feature, was as instant as it was surprising. 

* * 


THE letters that streamed into the Sanctum, 
seeking further information concerning the 
latest commission and court opinions that were 
handed down too recently to be incorporated 
in full in the “Public Utilities Reports” sec- 
tion and which were, therefore, published in 
digest form (pending the opportunity of pub- 
lishing them in their entirety), gave ample 
evidence of the demand for last-minute news 
—and last-minute news that reaches our 
readers at regular, dependable, fortnightly in- 
tervals. 

* * 

THE editors invite their readers to send in 
any suggestions for improving the value of 
this new department, or of adding to its 
practical helpfulness. P 

_ 

In the coming number of Pusiic UTILities 
FortNIGHTLY will be published the first in- 
stallment of another editorial feature that, 
the editors believe, will attract a great deal 
of attention—a series of articles that will deal 
with one of the most controversial of subjects 
which is troubling the gas and electric utili- 
ties, and which is popularly designated as 
“the merchandising question.” 


Tuis series of articles is based upon a sur- 
vey extending over a period of months, made 
by Pustic Utiitres Fortnicutty for the 
purpose of ascertaining and presenting a fair, 
unbiased statement of facts that may serve as 
the basis for a sound and equitable solution 
of the problems involved whenever a utility 
enters the merchandising field—and whenever 
it does not. 

+ ” 

In the preparation of these articles, Pusiic 
Utitities FortNIGHTLY sought data and opin- 
ions from both the utility companies and from 
their critics, as well as from the merchant 
and from the labor groups; in order to assure 
impartial treatment of all concerned, however, 
the preparation of the articles was entrusted 


(Continued on page VIII) 
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Have it > 
YOUR way 


HEN a Fruehauf representative analyzes your haul- 

age problem, he is able to figure strictly from your 

standpoint—to view the matter in your own way. 
He is not hampered by power unit limitations. His chief 
consideration is to give you lowest ton-mile cost and he has 
such flexibility in the capacity of the many Fruehauf models 
that he can meet your requirements perfectly. An analysis 
of your situation and a practical, common-sense recom- 
mendation will not obligate you in the least—but it will 
point the way to greater earnings for you. May we work 
with you soon? 








Oldest and Largest Manufacturers of Trailers 
FRUEHAUF TRAILER COMPANY 


10950 Harper Avenue Detroit, Mich. 
Fruehauf Trailer Company of Canada, Ltd., Toronto, Ont., Canada 


Branches and Distributors in All Principal Cities 


This Fruehauf Automatic - 
Semi-Trailer and 4-Wheel 
Trailer carry 20 tons “=. 


eral a 
General Motors tractor-truck 
and equi with Westing- 
house Air Brakes. 








VII 


to writers with no connection with any of the 
groups involved. 
* * 

THE first installment (which will deal en- 
tirely with the rules laid down by the com- 
missions and courts) has been written by 
Francis X. WELCH, a lawyer, who is one of 
the editors of this magazine. 

x * 

Anp the two articles that will immediately 
follow have been written by Nem M. Crark, 
widely known as a contributor to our leading 
magazines on subjects connected with business 
methods and policies—and an author who has 
never had any connection either with the pub- 
lic utility industry or with the retailing indus- 
try. 

* * 

Here are three letters that have brought 

holiday cheer to the Sanctum: 
* * 

“Tue open forum policy of the Pustic 
Urtimities FortTNIGHTLY has the unqualified 
approval of the Kansas Commission. We be- 
lieve in full and frank discussion of all utility 
subjects, and that by such discussion, the truth 
will eventually appear. 

* + 

“RARELY is there a question presented that 
does not have at least two sides, and many 
of such questions have many angles. To have 
full and free discussion of these several view- 
points cannot but be helpful to a correct 
understanding of the problems presented to 
the state commissions, daily, for solution. 

+ * 


“We believe that your open forum policy 
has been, and will continue to be helpful to 
everyone interested in solving correctly public 
utility questions.” 

—Hon. Chas. D. Shukers, 


Kansas Public Service Commission, 
* * 


“THE magazine is of the greatest possible 
interest to me in view of the enormous im- 
portance of the utility issue.” 

—Hon. Thomas F. Woodlock, 

Contributing Editor, “The Wall Street 
Journal.” 
* * 

“IT CONGRATULATE you on the success of the 
Pusiic Utiities FortNiGHTLY during 1930. 
The magazine meets a need particularly of 
the regulatory bodies.” 

—Hon. Harold E. West, 
Chairman, Public Service Commission 


of Maryland. 
* 


Or the contributors to this current number 
of the magazine only one is a new-comer— 
Mr. MarsHAtt LEIGHTON. 


PAGES WITH THE EDITORS (continued) 


MarsSHALL LEIGHTON was born in Maine in 
1874; graduated from Massachusetts Institute 
of Technology in 1896; entered the public 
service as an engineer (he was chief hydrog- 
rapher of the U. S. Geological Survey from 
1906 to 1913); entered private practice in 
1913, and is at present consulting engineer 
for the Electric Bond & Share Corporation ; 
he is a member of several engineering so- 
cieties, associations and clubs, and the author 
of several monographs and magazine articles. 

* * 


Louis Benepict is a lawyer connected with 
the Consolidated Gas Company of New York; 
ARMSTRONG PERRY is a magazine writer liv- 
ing in Westport, Conn.; Jonn T. LAMBERT 
is a newspaperman of Boston, Mass.; and 
Henry C. Spurr and Ettswortu NICHOLS 
are both on the editorial staff of this maga- 
zine; JoHN T. MaAppdEN, who contributes a re- 
view to the department “What Others Think,” 
is Dean of the School of Commerce, Accounts 
and Finance of New York University. 

* 


In the department “Public Utilities Re- 
ports” (in the rear of this magazine), the 
following commission and court opinions 
embody points of unusual interest: 

* * 


SPECIAL importance attaches to the recent 
decison by the highest court of the land in 
the Illinois Bell Telephone Company case. 
(See page 1). Division of interstate and in- 
trastate operation, payments to an affiliated 
company for supplies, and payments to a 
parent company for services rendered are 
treated. 

* * 

ANOTHER important feature of the Illinois 
case is the decision that closely related com- 
panies must be treated as distinct corporate 
organizations. 
* * 

THE resale of telephone service by a land- 
lord in competition with a telephone company 
has been disapproved. (See page 19). 


SPECIAL high speed service over a street 
railway system is the subject of discussion 
by the Wisconsin Commission. (See page 26). 

+ * 


A RECENT ruling by the Kansas Supreme 
Court sustains the authority of the Public 
Service Commission over the extension of 
electric lines, with due regard for the pro- 
tection of telephone lines from electrical in- 
duction. (See page 32). | 


ANOTHER ruling on the authority of a state 
commission over interstate pipe lines (this 
time in Missouri) has been rendered. (See 
page 59). 

* * 
THE next number will be out January 22d. 
—TueE Epirors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 
than for the entire year of 1929 








CITIES SERVICE COMPANY 
Net to Common Stock and Reserves 
1925 ... ». $11,496,900 


1926 . 2 » « « 15,611,466 
a a a 22,604,926 
1928 . - 2 « « 22,876,755 
1929 . ee ee 29,591,440 


1930 (Gret8 months) 30,063,152 





By investing in Cities Service 
Common stock you share in the 
record-breaking and growing 
earnings of the Cities Service 
organization. 


This is an excellent time to acquire 
Cities Service Common stock. For 
further information fill in and 
mail the coupon below, or consult 
your investment dealer or banker. 








HENRY L. DOHERTY & COMPANY 
60 Wall Street © New York City 


Branches in principal cities 




















Cities Service Radio Program —every Friday, 8 
P. M., Eastern Daylight Saving Time —N. B. C. 
Coast-to-Coast and Canadian network —34 Stati. 














HENRY L. DOHERTY & COMPANY, 
60 Wall Street, New York City 


Send copy of booklet describing the Cities Service organization 
and the i ibilities of its iti 


Name 
Address 
City 
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THE COUPLING FOR A THOUSAND USES 
| and always dependable 


IL, gas, air, and water lines are laid, 
extended or repaired to best advan- 
tage with Dresser Couplings. Although 
speedily —, the joints are uniform, flexi- 
ble, permanently tight, and trouble-free. Tem- 
porary lines are easily uncoupled and re- 
established elsewhere. Ask for details. 


S. R. DRESSER MFG. COMPANY 
Bradford, Pa. 


ESSER 


COUPLINGS 


Armorclad Switchgear— 


The utmost care should be taken in se- where high voltages, high currents, and 
lecting circuit breaker equipment for high interrupting capacities are required. 
use in large generating and sub-stations, Allis-Chalmers Reyrolle Armorclad 
Switchgear offers the utmost 
for installations of this kind. 
Its design is backed by years 
of experience with metalclad 
switching equipment. 
Outdoor type Armorclad 
Switchgear can be supplied 
in all standard ratings up to 
2,500,000 Kva. rupturing ea- 
pacity and up to 138,00C 
volts. Wherever cable con- 
struction is used Armorclad 
Switchgear is the logical 
solution of the switching 
problem. Unit construction 
reduces installation costs to a 
minimum. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 
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Reminders of 
Coming Events 


JANUARY eQ. 
AL WAN ACK ond’ Anniversaries 











s| TA 


Telephoto service between London and Berlin was instituted as a public utility with 
the transmission of a fashion drawing for a fur advertisement; 1929. 








9| F 


The earliest pioneer in aviation in the United States was BLANCHARD, who made 
the first balloon ascension in Philadelphia; 1793. 





10/| Se 


Passengers on the first steam passenger boat on the Mississippi River were landed at 
New Orleans; 1812. W. S. GIFFORD, president of the A. T. & T., was born; 1885. 





The modern taxi is a descendant of the first efforts to furnish individual trans- 
portation by cabs, instituted by Hotel de Saint Fiacre in Paris; 1640. 





| 


A dream of empire was fulfilled with the completion of the great Trans-Siberian Rail- 
road and the initial run of a train from Vladivostok to Tcheliabinsk; 1902. 





Telephones were first installed in the White House, during the term of PRESIDENT 
R. B. HAYES, who regarded them as “mere toys” and seldom used them; 1879. 





14} W 


That transatlantic radio telephony was likely to develop into a practical utility serv- 
ice was demonstrated by a two-hour conversation between London and New York; 1923. 





The first railroad locomotive to be constructed in the United States for actual com- 











h 
1S T mercial service was completed; 1831. 
16 F The panic so crippled the Mohawk and Hudson Railroad (now the N. Y. Central 
Lines) that the treasurer was obliged to issue I. O. U. notes for as low as $5.00; 1837. 
17 Se Shoshone Dam, announced as “the highest in the world,” was completed at Cody, 
Wyoming, as one of the country’s foremost power projects; 1910. 
18 S Weekly mail service was established between the United States and Canada; 1797, @ 


The basic patent for the electric trolley was issued; 1892. 





19| M 


In the “good old days” of transatlantic travel by steam, the only lamps were candles 
and the only heat was furnished by hot bricks for steerage passengers; 1819, 





LEE DE FOREST, by his invention of the “thermionic vacuum tube,” made possible 
the development of radio communication as we know it today; 1906. 





21; W 








The electrical industry was advanced when current was transmitted over a circuit 
of 2 miles of wire and 2 miles of ground by WILLIAM WATSON; 1747, 














“And what they dare to dream of, 
dare to do,” 
—LowELL 




















A VISION OF AMERICA’S TRAFFICWAYS OF 1980 


Like a fancy of Jules Verne, this imaginative setting of a recent motion- 

picture, “Just Imagine,’ reveals what the metropolis of the future may 

well look like, with its various traffic levels, airplane and dirigible land- 
ings, and subways. 











Public 
Utilities 


FORTNIGHTLY 


Vo. VII; No. 1 





January 8, 1931 


The Drift Toward Socialism 


Is the present trend toward rigid regulation of 

industry in general and of the public utility indus- 

try in particular only a prelude to the program for 
government operation and ownership? 


By LOUIS BE.NEDICT 


“Mark my words, gentlemen: The 
time is coming when every man in this 
country will be an employee.” 


, \uIs prophecy was not made by 
a political leader of the Socialist 
party in a campaign speech, nor 

by a college professor, but by an in- 

dustrial leader who is nationally 
known. It was not made for public 
consumption, but at a luncheon among 

a few friends. 

The statement is startling, but it is 
justified. There has come about an 
economic and social current which is 
sweeping rapidly towards socialism. 
It is not the classic socialism of Marx, 
nor the Socialism of the Chair, made 
familiar to us a generation ago by 


American students returned from 
German universities, nor the Fabian 
socialism of John Ruskin, William 
Morris, Sidney Webb, Beatrice Potter 
Webb, and G. B. Shaw, but it is a so- 
cialism of a kind peculiar to the Amer- 
ican people, a socialism which they are 
working out unconsciously, without 
leadership, without conviction of the 
soundness of any theory. It is the re- 
sult of changed and changing political 
conditions. The movement is gradual 
and is barely noticed. 


a. the classic socialism of 
Marx and Engle is a program to 
“nationalize” industry ; that is to say, 
they want the government to take over 
and operate all instrumentalities of 
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production. The annual income is to 
be the property of the government, to 
be applied partly to public uses and 
partly to wages in equal amounts. 
The taking of interest is to be forbid- 
den. Unearned incomes are to be 
abolished. 

This is the Socialism of the Soviet 
Republics. 

The Fabian Socialists, as represent- 
ed by G. B. Shaw, in his most recent 
book on the subject, emphasize, as one 
of their objectives, the leveling of in- 
comes. Government is to become the 
national landlord, the national finan- 
cier, the national insurer, and the na- 
tional employer. Liquor will be dis- 
pensed by state agencies. All income 
is to be earned and all workers are to 
receive the same wages for their work, 
but workers at the most disagreeable 
tasks are to work shorter hours and to 
have more leisure. Leisure alone is 
freedom. Industrial plants and prop- 
erties are to be purchased, not confis- 
cated. Purchases are to be made in 
gradual succession and the purchase 
money raised by taxation of the rich. 
The receipt of rents and interest will 
be forbidden. The private employ- 
ment of others will be forbidden. No 
part of the program is to be put in 
operation until the plan of operation 
has been studied and determined in 
detail and until a competent govern- 
ment bureau has been organized to 
take charge. 

The strategy of the Socialists in the 
United States is likewise to press only 
for measures which are thought pos- 
sible of carrying to adoption at this 
time. The “Campaign Handbook” 
of the Socialist party, in New York 
state, 1928, specifies the following 


program: 


“Nationalization of material resources, 
power systems and railroads, unemploy- 
ment insurance, a 5-day week, increase of 
taxation on high income levels, old age 
pensions, appropriation by taxation of all 
land held for speculation, abolition of in- 
junctions in labor disputes, the calling of 
a constitutional convention to frame a Con- 
stitution ‘better suited to the exigencies of 
our times,’ a nationalization of banking 
and currency; social insurance to farmers 
against adverse weather conditions, such as 
hail, drought, cyclone, and flood; recogni- 
tion of the Russian Soviet Government and 
other aims not necessary to particularize 
here.” 

The platform of the National par- 
ty, adopted at its 1928 convention, in- 
cludes planks for 

“Nationalization of our natural resources, 
beginning with our coal mines and water 
sites, particularly at Boulder Dam and 
Muscle Shoals; a publicly owned power 
system, with employee representation in 
the management; national ownership and 
democratic management of railroads and 
other means of transportation and com- 
munication; of the banking and currency 
mee my and recognition of the Russian 

oviet Government.” 

Mr. Norman Thomas, speaking for 
the Socialist party in 1929, would 
have the city of New York build tene- 
ments in which apartments would be 
let at cost; he would acquire the elec- 
tric power stations to supply a unified 
municipal subway system with electric 
power and, if this plan should not be 
successful, he would build municipal 
power plants; he would have the state 
build electric power plants. 

The objectives of the Socialist thus 
appear to be government ownership 
and operation of instrumentalities of 
production and transportation and 
leveling of incomes. The various 
measures for less hours and days of 
work, pensions, workmen’s compensa- 
tion, and all the rest which are men- 
tioned as a part of the program of 
the Socialist party, are paths leading 
to the main objectives, which are ap- 
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proached in proportion as such have 
been and will be adopted. 


_—— welfare legislation has not 
been recognized as socialistic, 
partly because such measures have 
been proposed and carried by one or 
the other of the two great political 
parties and not labeled “socialistic,” 
and partly because it leaves property 
owners in full possession, with title 
unimpaired ; but property is defined to 
be a right to the use and enjoyment 
of a thing, free from interference by 
others, and when any interference is 
legalized, property is taken pro tanto. 
Property has been said to be a “bun- 
dle of rights.” When, in the exercise 
of the police powers, the government 
restricts the use of land for some 
social need, say the emergency rent 
laws, a right is withdrawn from the 
bundle and transferred to society and 
the socialist program is advanced. 
The tendency of the law, in treating 
private property, was discussed by 
Hon. Frederick E. Crane, of the New 
York Court of Appeals, at a recent 
dinner of the Albany Bar Associa- 
tion. He said: 
“This is the age of social justice when 
a man’s property and his liberty and his 
vested rights must yield somewhat more 
than ever before to the welfare of the whole 


Nation or community, or for the good of 
others, not so fortunate as himself.” 


NE characteristic of Americans is 
sympathy for the under dog. In 

the mass, we appear to be selfish. Ob- 
serve our street manners, how the 
crowds jostle each other to be first on 
and off trains, or to be first served at 
ticket booths. But observe, also, the 
deference which street crowds pay to 
a cripple, or an old man obviously 
weak. Notice what police officers say 


of the street beggars, that their day’s 
receipts from donations are greater 
than the earnings of those who give. 
Robin Hood, who took from the rich 
and gave to the poor, was a bandit no 
less loved by the English people than 
by Americans. Where do the sympa- 
thies of the jury lie when a poor man 
is suing a rich man? Where do they 
lie when the rates of the income tax 
are so adjusted that a taxpayer with 
an income of $100,000 a year pays not 
ten times as much as a taxpayer with 
an income of $10,000 a year, but one 
hundred and twenty five times as 
much? 

One instance—a straw which shows 
the direction of the current—appears 
in widespread opposition to the impo- 
sition of a minimum charge, or a serv- 
ice charge in the case of gas rates. 

In proceedings in New York city 
to fix such rates for gas that every 
consumer shall pay at least what it 
costs to supply him with the amount 
he uses, it was made to appear that, 
at the flat rate, now in effect, about 
70 per cent of the users pay less than 
the cost to supply them and that the 
deficit is made good by unreasonably 
high charges to those who use greater 
quantities. The opposition comes 
from those who assume that the users 
of small quantities are poor people, 
and those who use more are rich, and 
the ground of the opposition is that 
the poor should be given preferential 
treatment at the expense of the rich. 

In the course of the hearings before 
the Legislative Commission, in New 
York, on revision of the Public Serv- 
ice Law, eight witnesses testified that 
the prohibition of the service charge 
for gas, now a part of the law, should 
be repealed as unjust to all but conven- 
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ience users; or they testified that a 
service charge is a proper charge in 
rate schedules and no witness testified 
to the contrary, yet there was no bill 
among the forty introduced in the leg- 
islature by the commissioners, or at 
their request, to repeal that section of 
the law which prohibits a service 
charge. It must have been felt that 
such a bill would have a political 
blunder. 


pry the two great political par- 
ties disavow socialistic tenden- 
cies, they have sponsored many meas- 
ures long advocated by Socialists 
without giving credit to the authors 
of these ideas. 

If we list the socialistic functions of 
the government, we may begin with 
those with which we have been long 
familiar, activities for the benefit of 
all, paid for by taxation. Among 
them are roads, fire and police depart- 
ments, water supply, prisons, hospi- 
tals, libraries, parks, museums, street 
lighting, health departments, schools, 
and the post office. 

But our government now exercises 
many other social functions which 
half a century ago, or even a quarter 
of a century ago, would have been 
thought to be wholly outside its prov- 
ince. 

The prevalence of socialistic 
thought is not to be measured by votes 
for candidates of the socialistic party. 
It can be appreciated better by a brief 


reference to recent legislation and pro- 
posals. As to new social welfare laws, 
there is no intention to say that they 
are bad, but only that they are social- 
istic in that they transfer to the pub- 
lic, under the police powers, certain 
elements of private property by re- 
stricting the owner’s use of it. Some 
of such acts of legislation and propo- 
sals, not by any means all of them, 
may be specified as follows: 

Laws that restrict the owner’s use 
of his land. These laws include those 
which establish fire districts, laws that 
affect the set-back of buildings and the 
height of buildings; laws that estab- 
lish zoning districts and restrict the 
use of land in defined territories; the 
emergency rent laws; laws that recog- 
nize the right of aircraft to fly in the 
air strata over land, abrogating the 
old rule that the owner of the surface 
owns all the land above it; and laws 
for the regulation of bill boards 
through taxation. There are many 
other instances. 

Labor laws. Business is property, 
aside from all tangible and other in- 
tangible elements connected with it, as 
has been held by the New York court 
of appeals. The value of a business 
is measured by its net profits, but the 
opportunity for enhanced profits to 
the owner of the business is cut down 
and the participation of labor in the 
gross profits is increased by laws lim- 
iting the days and hours of labor, 
which is equivalent of increased 


e 


“Ir public opinion should become less antagonistic to the 
word ‘socialism’; if there should be a change in the per- 
sonnel and background of the Justices of the United States 
Supreme Court, it might come about that any big business 
could be labeled as a public utility.” 
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wages. Factory laws impose burdens 
on proprietors to insure protection of 
the health and safety of workers. 
This is socialist legislation which 
had its origin in “Das Kapital,” a 
book which has had a greater influ- 
ence on the civilized world than any. 
other except the Bible. 

Income tax laws. The growth of the 
socialist idea among those who do not 
think of themselves as Socialists is no- 
ticeable in their reluctance to give un- 
earned incomes the benefit of reduc- 
tion in the tax rates. One of the so- 
cialist objectives is prohibition of all 
interest and dividends. The tax pro- 
gram thus implies heavy taxation of 
unearned incomes, in line with the 
program of the Socialists, as appears 
from their 1928 handbook, that un- 
earned incomes be taxed at increasing- 
ly heavy rates. 

Estate tax laws. These tend to pre- 
vent the accumulation of wealth in fa- 
vored families. 

Workmen's compensation laws. 
Such laws take money from employ- 
ers, though without fault, to alleviate 
the misfortunes of those who are in- 
capacitated, wholly or partly, from in- 
come producing labor. — 

State pension laws. Ten states and 
Alaska already have laws providing 
for old age pensions. In Massachu- 
setts and New York, there are laws 
for old age assistance. In 1920, Sen- 
ator Davenport introduced in the New 
York legislature a bill for old age pen- 
sions, which was ridiculed as socialis- 
tic, but the measure is now criticized 
as providing insufficient amounts. 
There are also strong movements for 
mothers’ pensions and talk of unem- 
ployment insurance. 

Federal reserve laws. The purpose 
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of these laws is to regulate banking. 

The Farm Marketing Act. “The 
clear implication in the premise of the 
(Farm Marketing) Act holds that it 
is the duty of the state to establish 
that parity in economic power among 
the various groups which the law pre- 
sumably guarantees in the political 
field. We have thus recognized in 
statutory terms the fundamental 
premise of the Soviet State.” (Joseph 
Stagg Lawrence, in Harper’s Maga- 
sine, May 1930.) 


To men who framed our Consti- 
tution conceived it to be a plan of 
representative government, rather 
than a democracy. Their inherited 
feeling of class superiority took form 
in the thought that the mass of the 
people are not fit to consider legisla- 
tion, but that the voters, that is to say, 
those who could qualify as property 
holders, should elect to office men in 
whom they had confidence, who 
should make laws best suited, in the 
opinion of the lawmakers, to the well- 
being of the community. Ever since 
1789, we have been drifting away 
from the idea of representative gov- 
ernment to the idea of democracy, in 
which every man has his say in the 
making of laws. First, the property 
qualification was abolished; the suf- 
frage was extended successively to ne- 
groes, to women, and to Indians; 
United States Senators were elected 
by the people rather than by legisla- 
tures; lawmakers became wholly gov- 
erned by what they consider to be the 
wishes of the people, eager to propose 
the desired laws without regard to 
their own opinion as to merit. What 
they are looking for is reélection. 
The recent tariff was enacted after a 
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Rigid Regulation of the Utilities Is But a Step toward 


Government Operation and Ownership 


6¢ A RIGID control of all big business ts 

close to the ultimate objective of the 
Soctalists. If the time shall ever 
come when the people wish to acquire the 
industries of the nation, they «.2 in good 
shape to be taken over, not in thousands of 
plants, operated independently, but in great 
units, ready to pass to public ownership and 
managed by experts trained in governmental 





bureaus.” 





spokesman for the American Federa- 
tion of Labor had appeared before the 
House Committee in its behalf; (the 
American Federation of Labor has a 
million members.) The Veterans’ Re- 
lief bills were passed to benefit four 
and a half million veterans. More 
and more laws have come into being 
through referendum. 

As a result of these changes, we 
have not now a purely representative 
government, but something that ap- 
proaches a democracy with the defects 
of pure democracy, one of which is 
harsh in its treatment of minorities. 
Naturally, the majority approve meas- 
ures for unemployment relief by pub- 
lic improvements, involving expense 
to be met by taxation of the minority 
upon whom taxes chiefly fall. 


Een government is gradually en- 
tering into business. The gov- 
ernment is operating a fleet on the 
high seas and barges on the Mississip- 
pi and tributaries. It is in the grain 
and cotton business under the Farm 
Marketing Act. It is building a hy- 
droelectric plant at Boulder Dam. It 
is operating a hydroelectric plant at 
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Muscle Shoals. The Senate is in fa- 
vor of continued operation for the 
generation of electric current and the 
manufacture and sale of fertilizer. 
The House would leave the plant for 
private operation, but under such re- 
strictions that, practically, the govern- 
ment would be left in control. In the 
United States there are 2,580 munic- 
ipal electric plants. In Wisconsin, 
there is a proposal, which appears to 
be ready for adoption, for a state- 
owned and operated electric system. 
The state of New York is considering 
construction and operation of a hy- 
droelectric works on the St. Law- 
rence; the city of New York is about 
to operate a subway and already op- 
erates lines of busses. The governor 
threatens that if public utilities refuse 
to adopt cost as a rate basis, munici- 
palities will be encouraged to control 
and operate utilities to compete. 
More than a third of the states are 
engaged in the business of insurance. 


e deg brief and inadequate review 
of socialistic legislation and 
tendencies during the last quarter of 
a century makes it evident that So- 
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cialism has advanced on a broad front 
in that period, with increasing confi- 
dence, and that the nation-wide de- 
mand for more rigid regulation of 
public utilities is only one phase, 
though the most important, of a gen- 
eral drift. 

The utilities are bearing the brunt 
of the attack. They defend the main 
gate of the besieged industrial city. 

Massachusetts created a gas and 
electric commission in 1895, and 
there were various weak and ineffec- 
tive railroad commissions before 
that, but the idea of regulation did 
not take firm hold until New York 
created its gas commission in 1905 
and Wisconsin gave its railroad 
commission jurisdiction over gas, 
electric, and other utilities in 1907, 
followed by all the other states, ex- 
cept Delaware and Iowa, in quick 
succession. During that period, the 
powers of state commissions have 
been increasingly extended. There 
has been an unremitting pressure im- 
posed upon them by the public for 
more vigorous action in reducing rates 
below rates at any time in effect and 
for more rigid restriction and super- 
vision. Regulation carried to its 
limits would deny to its utilities any 
greater rates than would suffice to pay 
operating expenses, leaving to the 
owners of record only legal title as 
aii empty shell. It would so depress 
the values of the properties as to fa- 
cilitate their acquisition by municipali- 
ties or states at a low price and this 
may have been the motive for the 
appearance of the city of New York, 
during Mayor Hylan’s administra- 
tion, in opposition to public utilities— 
gas, electric, water companies, and 
railroads—in sixty-five actions and 


proceedings, all of them unsuccess- 
fully, except two or three which were 
unimportant. 


HE socialist attacks on public 

utilities has been unremitting, 
not only direct (as when they demand 
municipal and state ownership of pub- 
lic utilities and chide Governor Roose- 
velt for not including public operation 
in his plan for state ownership of a 
hydroelectric plant on the St. Law- 
rence), but it has been indirect, 
through floods of criticism instigated 
by such organizations as the League 
for Industrial Democracy, the Na- 
tional Popular Government League, 
the People’s Legislative Service, and 
the Public Ownership League of 
America. The National Electric 
Association has issued a pamphlet, 
“The Radical Campaign against 
American Industry,” which discloses 
the matter in detail. Allied with 
these are certain economists and val- 
uation experts. By no chance does 
any economic principle which they 
have discovered work out in the di- 
rection of lowering rates. Theirs are 
the contentions that depreciation re- 
serves be accumulated in amounts 
larger than experience has proved 
necessary for continued service, which 
are to be deducted from value new, 
to diminish the rate base; that utilities 
should allow rates sufficient to cover 
bond interest, dividends on preferred 
stock, and a reasonable return to the 
common stockholders only on the 
equity; that value is an impossible 
rate base and that it should be cost; 
that the value prescribed by the courts 
is “value for the purpose of rate regu- 
lation,” which is cost, that is to say, 
it is “cost-value.” The distinction be- 
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as an empty shell. 


“REGULATION carried to its limits would deny to tts utili- 
ties any greater rates than would suffice to pay operating 
expenses, leaving to the owners of record only legal title 
It would so depress the values of the 


properties as to facilitate their acquisition by municipali- 


ties or states at a low price 


tween these terms is as fine as that 
of the boy whose mother told him he 
could have a cat but not a dog in the 
house, so he brought in a dog which 
he called a “dog-cat.” 

The plan is, apparently, to make 
the rate base a sum equal to value at 
current prices, but additions and re- 
placements to be figured at cost. It 
would result, after a cycle of replace- 
ments, in a rate base wholly of cost. 
Advocates of this plan make the 
threat, echoed by Governor Roosevelt, 
that if the utilities will not waive 
their constitutional rights to a rate 
base of value, the state will encourage 
municipal ownership and new compet- 


ing companies. 
I F public opinion should become less 
antagonistic to the word “social- 
ism’’; if there should be a change in 
the personnel and background of the 
Justices of the United States Su- 
preme Court, it might come about 
that any big business could be labeled 
as a public utility. 

Congress has regulated the meat 
packing industry; the soft coal in- 
terests made a demand on Congress 
for regulation, on the ground that 
the railroads use in interstate com- 
merce from 28 to 30 per cent of all 
the bituminous coal used for fuel pur- 
poses; the Director of the United 
States Geological Survey warned the 
National Petroleum Association that 


” 
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the oil industry might be regulated by 
commission; the advice of the Farm 
Marketing Board to farmers that 
they restrict the planting of certain 
crops, may develop into regulation 
of farms; an eminent lawyer, Mr. 
Samuel Untermeyer, urges that the 
Sherman Act be repealed and that all 
corporations engaged in_ interstate 
commerce be made subject to the 
supervision of the Federal Trade 
Commission. 

A rigid control of all big business 
is close to the ultimate objective of 
the Socialists. 

Each issue of the daily papers 
brings bewildering news and predic- 
tions of mergers and consolidations. 
There are consolidations of public 
utilities, of banks, of shops dealing in 
tobacco, groceries, meats, drugs, fur- 
niture, clothing, and shoes ; consolida- 
tions of newspapers, hotels, theaters, 
and even circuses. Mass production 
is responsible for some of these huge 
amalgamations and mass distribution 
for others. 

If the time shall ever come when 
the people wish to acquire the indus- 
tries of the Nation, they are in good 
shape to be taken over, not in thou- 
sands of plants, operated independent- 
ly, but in great units, ready to pass 
to public ownership and managed by 
experts trained in governmental bu- 
reaus. 

If the people ever come to believe 
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that mergers and consolidations are 
leading to an industrial and banking 
autocracy which will control the gov- 
ernment itself; if they shall become 
so irritated or envious of the existence 
of great private fortunes that they 
will prefer socialism to capitalism; if 
they shall wish to entrust their for- 
tunes to the autocracy of leaders of 
machine politics, in any form of 
socialism, rather than to the leader- 
ship of men, some of whom, certainly 
and probably many of whom, are less 
interested in personal aggrandizement 
than in service with distinction, for 
which their reward is recognition and 
respect; then no force, or any kind 
of intimidation will be required to ef- 
fect the change. The process will 
not require even an amendment to the 
Constitution; the thing can be done 
through the application of the police 
powers, the tax laws, and the further 
extension of Chief Justice Marshall’s 
doctrine of the incidental powers of 
Congress. One industry after an- 
other can be acquired and operated by 
the government, and a _ condition 
created wherein “every man in the 
country will be an employee.” 


‘ 


HE multiplication of Federal 

Commissions is another matter 
which has received the attention of 
many thoughtful observers. Our 
bureaus may be listed in part as fol- 
lows: Accounts, Finance and Formal 
Cases ; Informal Cases, Law, Inquiry, 
Locomotive Inspection, Service, Safe- 
ty, Signals and Train Devices, Statis- 
tics, Traffic and Valuation, the Fed- 
eral Trade Commission, the Federal 
Reserve Board, the Council of Na- 
tional Defense, the United States 
Shipping Board, the Bureau of Ef- 
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ficiency, the Board of Mediation, the 
National Advisory Committee on 
Aeronauties, the Employees’ Compen- 
sation Commission, the United States 
Tariff Commission, the Federal Board 
for Vocational Education, the Vet- 
erans’ Bureau, the Federal Radio 
Commission, the National Screw 
Thread Commission, the United 
States Railroad Administration, the 
Board of Tax Appeals, the office of 
the Alien Property Custodian, the 
Federal Power Commission, the 
Board of Surveys and Maps of the 
Federal Government, the Federal Oil 
Conservation Board, the Personnel 
Classification Board, the Federal Nar- 
cotics Control Board, and the Federal 
Farm Board. All of these boards and 
commissions have been created with- 
in the last sixteen years. At this writ- 
ing it appears that we are to have a 
Federal Employment Board. 

General Harbord and others have 
noticed, in these commissions and 
boards, the gradual extension of Fed- 
eral powers in derogation of the 
powers reserved to the several states. 
But may not these boards, commis- 
sions, and bureaus be looked upon as 
training schools to prepare the gov- 
ernment for the operation of any in- 
dustry which it may require? 

The Interstate Commerce Commis- 
sion, for one example, at one period, 
took so many trained men from the 
staffs of the railroads that the roads 
were hard put to it to supply their 
places. Each state commission is 
training a staff which would be com- 
petent to manage some great indus- 
try. 

Something like the plan of the 
Fabian Socialists is taking practical 
form in America. 








The Duty of a Utility Company 
to Serve Its Competitors 


A public utility corporation is required by law to 

serve all comers without discrimination. But there 

are some important exceptions—as this article 
points out. 


By ELLSWORTH NICHOLS 


F you have automobiles, houses, or 
I groceries to sell, you can sell to 
any one who will buy. If you re- 
fuse to sell to some or to all, that is 
your right and there is no power in 
the land to deny it. 
But if you are in the public utility 
business, you have no such right. 
Roughly speaking, you must sell to all 


who would buy. 
, Be is a general statement and 
subject to an important qualifica- 
tion. Your duty to sell your gas, elec- 
tricity, or other public utility service 
is surrounded by a definite boundary 
line—what might be called the extent 
of dedication to public use. When, 
therefore, any one demands service, 
the question whether you must supply 
it depends upon whether it comes 
within this boundary. 
To illustrate: 
If a company gets a franchise and 
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goes into the electric business in the 
city of New York only, a person who 
lives outside of that city cannot de- 
mand service. If a company holds it- 
self out to sell only electric service, it 
cannot be forced to furnish gas serv- 


ice. 
D ISCOVERY of the extent to which 
a company has dedicated its 
business to public use is not always 
easy, and many are the controversies 
which have been waged before courts 
and commissions on this score. One 
of the most recent disputes arose in 
California, where certain cities want- 
ed to obtain electricity from two elec- 
tric utilities for resale by their city 
plants. The California commission 
denied their right to insist upon such 
service. 
The majority opinion of the com- 
mission was that the facts and circum- 
stances failed to establish the claim 

















PUBLIC UTILITIES FORTNIGHTLY 


that either of the utilities had “dedi- 
cated its facilities to the use of systems 
operating in competition with it.” * 

A schedule had been filed by one of 
the companies in conformity with a 
commission order which provided for 
resale power service “applicable to 
electric service to other electric utili- 
ties and to municipalities for distribu- 
tion and resale.” The majority of 
commissioners did not believe, how- 
ever, that the mere filing of this sched- 
ule, particularly when coupled with 
the refusal of the companies to serve 
competitors, amounted to a dedication 
of their facilities to such use. 
| seems reasonable to suppose that 

a purveyor of goods, whether util- 
ity service or otherwise, would not in- 
tentionally offer to do business so as 
to help a rival to compete; and inten- 
tion is an important factor in deciding 
the extent of dedication. This does 
not mean, of course, that one may not 
by his act make a wider offer of serv- 
ice than he actually intended. We are 
bound by the logical interpretation of 
our acts. 

Commissioner Seavey, dissenting 
from the majority opinion of the Cali- 
fornia commission, pointed out that 
a municipality has the legal right, even 
though it has granted franchises to 
private utilities, to supply its munici- 
pal needs and also to supply and sell 
to its inhabitants light, heat, and pow- 
er. He concluded that when a utility 
procures a franchise from a city and 
thereby dedicates its property to serve 
that city, it does so with the full 
knowledge that the city has the power 
and the right to condemn or to build 
a parallel system and to compete with 


1Fairfield v. Great Western Power Co. 
(Cal.) P.U.R.1930E, 8. 
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the company. Procuring of a fran- 
chise without reservation, it was as- 
serted, is a clear dedication of service 
to the city as a competitor. 
Apparently this reasoning did not 
appeal to the majority of commission- 
ers, and it does not seem that the ques- 
tion of the right of the competitor to 
render service would materially affect 
the question of the duty to render 
service to it. In cases of this sort the 
right of the competitors to do business 
is not assailed, but only their right to 
demand service for the furtherance of 


that business. 
je etensnd during the history of 
our common carriers, the question 
has been raised whether these com- 
panies must accord certain facilities 
to other companies aside from the fa- 
cilities furnished to patrons as a part 
of the public utility enterprise. In 
the Express Cases* the Supreme 
Court of the United States distin- 
guished the duty of the railroads to 
serve the general public from their 
duty to allow express companies to do 
business on trains. Railroads were 
not regarded as common carriers of 
other common carriers. They were 
not charged with the public duty of 
carrying all express companies, as 
they were with the duty of carrying 
all passengers and freight, when of- 


fered. 
f persns Strum, of the Florida Su- 
preme Court, has said that while 
the public business of a carrier is sub- 
ject to regulation in the public inter- 
est, the property itself belongs to the 
carrier, and as against those not de- 
siring to use it for the purpose for 


a 


Express Cases (1886) 117 U. S. 1, 29 L. 
ed. 791. 
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Four Conclusions Drawn from Court and 
Commission Rulings: 


“First. A public utility can refuse service beyond the 
scope of its business, as limited by its intent, expressed or 


implied. 


“Sreconp. Jt may generally be assumed that a public 
utility does not intend to aid a competitor to compete 


with it. 


“Tuirp. If the utility opens up the field to some com- 
petitors, it may be required to serve other competitors. 


“FourtH. The utility may be required to aid competi- 
tors when service to its own patrons demands it, as in. the 


case of telephone companies.” 





which it is devoted to public use, it 
is private property. There is no pub- 
lic duty upon the carrier so to use its 
property that others who have no 
business with it in its role of a com- 
mon carrier may make a profit for 
themselves. 

Another public utility company or 
a common carrier which wants to do 
business with a railroad may, of 
course, in certain circumstances, be in 
the same class with the general pub- 
lic, and in such a case may demand 
service. For example, the Florida 
Supreme Court decided that when 
a railroad company furnished to 
the Western Union Telegraph Com- 
pany certain facilities for transporta- 
tion and for loading and unloading 
poles and other equipment along the 
right of way of the railroad, and 
without sufficient excuse refused to 
furnish the same service to the Postal 
Telegraph Company on like terms, 





3 State ex rel. Postal-Teleg. Cable Co. v. 
7 (1928) 96 Fla. 591, P.U.R.1929B, 373, 


such refusal was an unjust discrimi- 
nation in its duties as a common car- 
rier.* 


gee phase of the duty to serve an- 

other public utility although not 
for the purpose of furthering the 
utility business directly is seen in a 
decision by a New York court. It 
was ruled that a telephone company 
could prohibit the use of the telephone 
to transmit messages taken by a rival 
company in the course of its regular 
business, although it could not pro- 
hibit the use of the telephone instru- 
ment to call a competing messenger 
service. The use in calling messen- 
ger service might be considered a 
type of use open to any members of 
the public; the other use would be in 
direct competition with the telephone 
company.® 





# State ex rel. Ellis v. Atlantic Coast Line 
R. Co. (1906) 51 Fla. 543, 41 So. 529; (1906) 
52 Fla. 646, 41 So. 705. 

5 People ex rel. Postal Teleg. Cable Co. v. 
Hudson River Teleph. Co. (1888) 19 Abb. N. 
C. (N. Y.) 466. 
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HERE are certain services inci- 

dental to the duties of a common 
carrier which are outside the public 
duty of the common carrier until vol- 
untarily assumed. In this class are 
the supplying of incidental wants of 
travelers in the sale of books, papers, 
food, or refreshments on the property 
of the carrier, or soliciting patronage 
in the transfer of baggage, or taxicab 
companies soliciting business in the 
transportation of passengers to and 
from. the terminal of the carrier. 
The weight of authority is that the 
carrier may lawfully enter into con- 
tracts granting to one the exclusive 
right to exercise privileges of this 
character to the exclusion of others. 
Affording this privilege is not a part 
of the public service duty.® 
S° far as telephone and telegraph 

companies are concerned, the 
question of aiding a competitor takes 
on a different complexion, although 
even here the rule is modified only to 
the extent that the rights of the gen- 
eral public may demand it. It makes 
no difference to an electric customer 
whether other customers receive serv- 
ice or not, but a restriction upon com- 
petition by telephone companies or 
telegraph companies may be a hard- 
ship on the public in general by re- 
straining free communication between 
individuals in the community. 

This principle is involved in the 
matter of ordering physical connec- 
tions between telephone companies. 
Sometimes such connections are or- 
dered and other times they are not, 
but the element of competition alone 
is not considered a complete barrier. 

At common law, one company could 


6 Missouri P. R. Co. v. Kohler (1920) 107 
Kan. 673, 193 Pac. 323. 
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not be required to connect with an- 
other, but this rule has been modified 
by constitutions and statutes. Now 
the theory is under these laws that a 
physical connection may be required 
when public convenience and necessity 
require it, providing due compensa- 
tion is made for the use of the lines. 
The purpose is to establish and main- 
tain means for a continuous transmis- 
sion of messages for the benefit and 
convenience of the public. 
Bz here again, where a company 
is furnishing reasonable facili- 
ties to the public, it cannot be re- 
quired to open its exclusive business 
facilities to its competitor or to enter 
into joint arrangements with it to 
promote the competitor’s business.” 
Nowithstanding the duty to further 
public convenience by continuous com- 
munication, a telephone company, 
according to a ruling in Missouri, 
cannot be required to place an instru- 
ment in the office of a competing 
mutual telephone company to be used 
in transferring local or long-distance 
messages to or from the subscribers 
of the service of the mutual company 
over the lines of the public utility.* 
Nor can such a company be required 
to place a telephone for service in the 
office of a competing mutual telephone 
company, nominally for the use of the 
manager in a separate business, when 
the instrument will be actually ised 
in transferring such messages.® 


n the California case cities de- 
manded service so that they might 


7 People ex rel. Postal Teleg. Cable Co. v. 
Hudson River Teleph. Co. (1888) 19 Abb. N. 
C. (N. Y.) 466. 

8 House v. Johnson County Home Teleph. 
Co. (Mo.) P.U.R.1924B, 218. 

8Dannatt v. Missouri Union Teleph. Co. 
(Mo.) P.U.R.1924E, 206. 
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operate as public utilities. It does 
not appear, however, that it is neces- 
sary to put the competitor in the pub- 
lic utility class in order to apply the 
rule that service need not be rendered. 
In Missouri a foundry company 
had a deep well from which it had 
a supply of water for fire protection 
and other uses in the plant, and in 
additioa furnished water service to a 
few houses and to a railroad. A 
water utility, in the same community, 
tried to get the business of the rail- 
road but the foundry company re- 
duced its rates and held this business. 
Later the company applied to the com- 
mission for an order compelling the 
water utility to furnish service to it. 
The commission refused the order. 
Commissioner Porter said: 


“The issue in this case is plain. 
Should the defendant company be 
forced to furnish water to complain- 
ant when the complainant in turn 
sells said water to parties not sit- 
uated on the grounds of complain- 
ant nor connected in any way with 
complainant’s business? In other 
words, may complainant claim the 
right as a member of the consuming 
public to demand-a connection with 
the mains of the defendant and there- 
by use said defendant’s plant as a 
stand-by plant to protect it in the sale 
of water to consumers lying within 
the franchise territory of the de- 
fendant? The commission is of the 
opinion that the contrary is estab- 
lished.” ?° 


10 Rogers Iron Works Co. v. Joplin Water 
Works Co. (Mo.) P.U.R.1928E, 260. 


Syren situation relating to elec- 

tric service arose in an early 
case in New York. An electric com- 
pany was not required to furnish 
emergency or auxiliary service to the 
owner of a private electric plant which 
was used, not only for his own busi- 
ness, but for service to others outside 
of his own premises. Commissioner 
Maltbie, delivering the opinion for 
the commission, said: 


“We think it is obvious that it 
would not be reasonable or proper 
that one supply company be required 
to furnish stand-by service to another 
and to take over temporarily the duty 
of supplying its customers, particu- 
larly when such company would find 
it inconvenient or expensive to sup- 
ply them. When applied to two 
large companies serving the same 
area and competing for supremacy, 
the unreasonableness of the sugges- 
tion becomes apparent. Now, ad- 
mittedly, there are some points of 
similarity between a company supply- 
ing electricity generally and a person 
who has his own private plant, and 
between these two stand the block 
plant and the person supplying ad- 
joining buildings which he does not 
own or rent. But the line must 
be drawn somewhere, and it seems 
reasonable to differentiate the com- 
pany doing a _ general business, 
the block plant, and the person sell- 
ing current to persons outside of 
his own premises from the per- 
son who merely manufactures cur- 
rent for his own use and that of 
his tenants.” 





e 


11 Frankel Bros. v. New York Edison Co. 
(1913) 4 P. S.C. R. (1st. Dist. N. Y.) 272. 


whether utility service or otherwise, would not intentionally 


q “Ir seems reasonable to suppose that a purveyor of goods, 


offer to do business so as to help a rival to compete; and 
intention is an important factor in deciding the extent of 


dedication.” 
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HERE is one group of cases in- 

volving service to a competitor 
which cannot be considered at length 
here. These involve the sale of serv- 
ice by a public utility company to a 
landlord or to a submetering company 
for distribution to tenants. In some 
places this practice has been approved, 
while in other places it has been dis- 
approved. There are also distinctions 
according to the way the service is 
resold. 

When landlords purchase electricity 
and furnish it to tenants without me- 
tering it or making a special charge 
for it, but furnish electric current as 
a part of the service purchased for 
the rental, the practice has sometimes 
been approved, where in the same 
state the resale of service by a land- 
lord to tenants through submeters has 
been disapproved. 


Wes a public utility company 
has opened up the field by sup- 
plying service to some customers for 
resale, the business is put in a differ- 
ent light. This may be taken to be a 
dedication of the service to the use 
of competitors. 

The Southern Power Company, 
operating in North Carolina, made 
contracts with other public service 
corporations under its charter power 
to use its property for “transmission 
of current to independent vendors 
thereof.”” After serving the North 
Carolina Public Service Company for 
several years it gave notice that it 
would not enter into a new contract 
except for a much shorter period than 
it had in the past and at a rate much 
in excess of the former charge, and, 
it was said, in excess of the rates 
charged for like services rendered to 
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other purchasers under the same or 
substantially similar conditions. 

It was asserted that the power com- 
pany owed no public service “of trans- 
mission of current to independent 
vendors thereof.” Its contentions 
were based largely upon the assertion 
of fact that the North Carolina Pub- 
lic Service Company and other inde- 
pendent vendors were competitors in 
business, and on the legal contention 
that as such competitors they were 
not entitled to claim service as parts 
of the public. A Federal court found 
that they were competitors, if at all, 
only in a restricted sense. They did 
compete with a subsidiary of a power 
company. 

The court admitted that there is 
high authority for the general propo- 
sition of law that one competitor in 
business cannot demand service of an- 
other in the promotion of its business, 
but, it was said, when a corporation 
has definitely undertaken and entered 
upon a particular service authorized 
by a charter which confers the right 
of eminent domain, the obligation to 
perform the service is complete, its 
rates and terms are subject to regula- 
tion by public authority, and it must 
serve all alike. In such public service 
it cannot pick and choose its cus- 
tomers. 

Circuit Judge Waddill wrote a dis- 
senting opinion in which he said: 


“The principles involved in this 
case are of far-reaching importance ; 
indeed, could hardly be of more seri- 
ous concern to one engaged in the 
maintenance and operation of a pub- 
lic service corporation, charged with 
the obligation and duty to render ef- 
ficient service to the public at rea- 
sonable remuneratibn. Appellee’s 
business is sustained by its receipts 
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from the sale of its power to its cus- 
tomer ; and if the appellant, its direct 
competitor, engaged in the same busi- 
ness, can call upon appellee to fur- 
nish to it power to resell in compe- 
tition with what it produces, how 
long could any business withstand 
such a strain? In the end the public 
would suffer, as no well-organized 
and strong business could long pro- 
vide against the disastrous conse- 
quences that would necessarily flow 
from such unbusinesslike and chaotic 
conditions. To be wholly without 
means would place one in quite as 
good, if not a better, position than 
that of great strength, since it could 
secure without risk the benefits of 
the labor and capital of the strong 
until the latter was destroyed. A 
more dangerous blow could not well 
be struck at vested interests, and one 
that would eventually result in with- 
holding capital necessary to start or 
maintain enterprises requiring large 
outlay. Authorities to support this 
position can be cited almost without 
number.” 7% 


i iene affairs of this same company, 
the Southern Power Company, 
came before the North Carolina Su- 
preme Court and, in an opinion by 
Judge Brown sustaining the right of 
a retail electric company to demand 
wholesale service, it was said that if 
the power company in the beginning 
had elected to supply only the in- 
dividual consumer, the judge was 
satisfied that it could not have been 
compelled to supply smaller corpora- 
tions engaged in retailing the electric 
current. But when the company com- 
menced and continued to sell its cur- 
rent to such smaller corporations for 
purposes of resale and distribution, 
every such corporation had an equal 


12 North Carolina Pub. Service Co. v. 
Southern P. Co. (1922) 282 Fed. 837, P.U.R. 
1923A, 289. 


right and the power company must 
not discriminate.” 


HAIRMAN Gunnison, of the New 

Hampshire commission, in re- 
quiring an electric company to fur- 
nish a village district with electricity, 
said that the utility was, theoretically 
at least, a competitor of the village 
district, because it had general author- 
ity to operate as a public utility in the 
territory; but the commission did not 
wish to be understood as deciding that 
a utility should be required to sell 
electricity to a competing company to 
be resold in the territory where both 
companies operate. From the fact 
that the electric company did not raise 
this objection, the commission pre- 
sumed it was just as willing to sell 
current to the village district to be 
distributed as it was to sell it direct 
to the consumers." 

We may form some general con- 
clusions from these rulings: Their 
application to specific cases will de- 
pend upon the facts. 

First. A public utility can refuse 
service beyond the scope of its busi- 
ness, as limited by its intent, ex- 
pressed or implied. 

Second. It may generally be as- 
sumed that a public utility does not 
intend to aid a competitor to compete 
with it. 

Third. If the utility opens up the 
field to some competitors, it may be 
required to serve other competitors. 

Fourth. The utility may be re- 
quired to aid competitors when serv- 
ice to its own patrons demands it, as 
in the case of telephone companies. 





18 Salisbury & S. R. Co. v. Southern Power 
Co. 179 N. C. 330, P.U.R.1920D, 560. 

14 Belmont v. Laconia Gas & E. Co. (N. H 
1924) P.U.R.1925C, 349, 352. 

















Who Shall Bear the Cost of Fighting 
Municipal Ownership? 


HE California Railroad Commis- 

sion has dismissed a proceeding 
inquiring into the lawfulness of the ex- 
penditure of money by utility companies 
and as to the use of their employees for 
political purposes in a municipal owner- 
ship campaign 

It was found that the moneys were 
taken from surplus and, therefore, not 
charged against the ratepayers, and 
that the use of employees was not such 
as to interfere with the company’s serv- 
ice. The decision, however, was not 
unanimous. 

In the dissenting opinion the duty of 
the commission to see that utilities keep 
strictly within their lawful rights as to 
political activities was stressed as fol- 
lows: 


“We think these utilities should be re- 
quired to furnish this commission, prior 
to their engaging in any political activities, 
the names of their regular employees who 
will be required to devote to such activi- 
ties all or part of their regular working 
hours, and the approximate period of time 
for which each employee will be with- 
drawn from regular working hours. In 
addition to this a general order along this 
line affecting all utilities should be pro- 
mulgated.” 


On the other hand, Commissioner 


Decoto, concurring with the majority, 
held that such a requirement by the 


commission would be not only futile 
but unlawful. 

He also declared that there is no par- 
ticular sanctity to the acts of municipal 
governing bodies. He said: 

“Experience has not shown that the mem- 

bers of such boards or bodies have dis- 
played the same careful judgment displa 
by our major businesses; neither have 
attracted to themselves men of as great 
ability as have been attracted to the gov- 
erning boards of private businesses. There- 
fore, in many cases it is to the best inter- 
ests of the community that a little light 
be shed upon such activities from a non- 
political source.” 


There would seem to be no question 
as to either the legal or moral right of 
a utility company to protect its imvest- 
ment from assault. That the menace is 
political should make no difference. 

The only commission question which 
might arise is whether expenditures for 
this purpose are properly chargeable to 
operation. The most likely answer 
would be that they are not. 

But why not? 

Heretical as this last question may 
seem, we are puzzled as to the answer 
because we know that expenditures of 
an analogous nature are held properly 
chargeable to operation. 

However, we maintain an open mind 
on the question. 


Toney C Susie 
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Why Not Be Rational in 
Figuring Depreciation? 
A plea for more common sense in the treatment of utility 


accounts, and a less blind adherence to tradition and theory. 


“Sound principles irrationally pursued may 
be more dangerous than original errors.” 


By MARSHALL LEIGHTON 


HE principle that there should 
~ be funds set aside by public 
utilities to take care of current 
replacements due to depreciation was 
annouticed and enthroned by court 
and commission decisions many years 
ago. But where has blind adherence 
to this principle brought us? 

When we try to set out a plan for 
depreciation accounting and fix on the 
ways by which it shall be maintained, 
we are prone to become bearers of in- 
cense to. the joss on the pedestal. Al- 
most all who are in touch with the 
matter are convinced of the principle 
that there should be such a thing as 
depreciation accounting. But the 
harmony ends right there. After one 
plods through reams of argument he 
discovers that the large question at 
issue is, “How mueh is enough?” 

These. generalities surmount many 
a debate on depreciation, but the most 
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distinguished instance is that which 
has been taking place for the past six 
years in and before the Interstate 
Commerce Commission, resulting in 
certain decisions on depreciation 
charges of telephone companies and 
of steam railroad companies. These 
decisions are skillful and scholarly, 
and they derive much from the cir- 
cumstance that the views of telephone 
companies are opposed to those of the 
railroad companies. 

The author of the Commerce Com- 
mission decisions has long been a 
conspicuous advocate of the concur- 
rent reimbursement, or so-called 
“straight-line” theory of depreciation 
accounting, which is also the theory 
long since put into practice by the 
telephone companies. The learned 
commissioner was most adroit in 
setting the stage with these opposing 
forces so that his own persuasive 














PUBLIC UTILITIES FORTNIGHTLY 


arguments: were all the while flood- 


lighted. 
See in brief are the contentions 
of these two opposing factions. 

One group of economists endorses 
the so-called “straight-line” theory 
of depreciation accounting, which is 
also the theory long since put into 
practice by the telephone companies. 

Under this arrangement, sufficient 
funds are set aside annually which, 
without interest accruals, will replace 
the depreciable property at the end of 
its useful life. The purpose is to pay 
to the company each year a sum equal 
to the amount of the investment in 
each property unit divided by the 
number of years constituting the 
estimated term of life of each prop- 
erty. 

Opposed to the “straight-line” 
school are the “retirement reserve” 
supporters, who base their conten- 
tions chiefly on railroad experience. 

They believe that no specific sum 
need be set aside for depreciation, but 
that the cost of current replacements 
should be taken care of as such re- 
placements occur. As one piece of 
track wears out, buy another, and so 
with the cost of all depreciable units. 

For present purposes it matters 
little whether the one side or the other 
be correct as to detailed procedure. 
It ought to be possible for both par- 
ties to agree as to certain practical 
facts and remain serene as to their 
theories. 


ie give a clear-cut example of the 
sort of dogma that has been ema- 
nating from the Interstate Commerce 
Commission, let us consider the fol- 
lowing set of conclusions from a com- 
mission’s decision of November 2, 
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1926, which is fairly typical. They 


are as follows: 


“Depreciation of some kinds of physical 
property must necessarily take place, and its 
progress may be determined with reason- 


able accuracy. The money t - 
this depreciation is properly 

operating expenses and, sa Hd suitable 
accounting is necessary, so that invest- 
ment in the various units or groups of 


property may duly be p ely off or com- 
pensated as the case may be. Money re- 
serves must be maintained out of which to 
replace the retired units of property and 
the amount of these reserves ays 
be the nearest possible approach to 100 per 
cent of the accrued depreciation.” 

When the foregoing principle is ap- 
plied to actual facts the Commerce 
Commission finds that there are sever- 
al causes of, and at least two kinds of 
depreciation. It may be the result of 
wear and tear, action of the elements, 
obsolescence, inadequacy, or public re- 
quirements ; also the depreciation may 
be gradual and fairly uniform in- its 
progress or again it may be irregular 
and uncertain. In any event there is 
no assured uniformity in rate of de- 
preciation either as to property in dif- 
ferent regions or as to like items of 
property in the same region. There- 
fore, any fixed basis of depreciation 
accounting, based on life tables or oth- 
erwise, must be approximate and sure- 
ly erroneous unless subject to adjust- 
ment from time to time, according to- 
the peculiarities of each kind of prop- 


erty. 
AS though to prove the above point 
beyond controversy, the com- 
mission then proceeds to make formal 
findings with respect to specifie items 
of railroad capital. It excludes “fran- 
chises” and “patent rights” from de- 
preciation accounting because “there 
is a certainty about the service life of 
these items which does not exist in 
tangible property.” 
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Right there the seeker of deprecia- 
tion knowledge may pause to infer 
that the commission regards uncer- 
tainty of service life as a prerequisite 
for depreciation accounting. 

Next it is found that “interest dur- 
ing construction” is excluded, “in 
view of the fact that the determina- 
tion of depreciation charges inevitably 
involves a certain degree of specula- 
tion as to the future, and in view of 
the further fact that the companies 
are likely on the whole to benefit from 
this uncertainty, we are of the opinion 
that this particular property item can, 
without injustice or serious interfer- 
ence with a proper reflection in the 
accounts of operating costs, be omit- 
ted from the list of depreciable prop- 
erty, even though in theory it in part 
pertains to such property.” 

Following this, and for a like rea- 
son, comes the exclusion of engineer- 
ing costs. Again, it is seen that “grad- 
ing’ is excluded because “the retire- 
ment of grading is a contingency re- 
mote in most cases so that it is not 
practicable to treat it as depreciable 
property.” The student can hardly 
fail to note that whereas franchises 
and patent rights are regarded by the 
commission as having too certain a 
service life to be included in deprecia- 
tion accounting, grading, engineering, 
and interest during construction are 
too uncertain to be so included, and 
thus it appears that there is a mid- 
zone of uncertainty within which de- 


preciation accounting must fall. It is 
true that in a later decision (August 
15, 1929) the commission, after con- 
sideration of further arguments, re- 
stored “grading” to the depreciable 
class, but that fact only emphasizes 
still further the devious quality of 
thought on this subject. 


HE Commerce Commission found 
it desirable to make many other 
departures and qualifications, but 
these samples are sufficient for the 
present purpose. It may be acknowl- 
edged that the commission, in view 
of its initial espousal of a set of prin- 
ciples, has courageously departed 
from them in specific instances. 
Workers in physical sciences, and 
undoubtedly in other lines, have long 
been familiar with that predicament 
in which a formula or a rule of pro- 
cedure, correct to the fourth or fifth 
decimal place, is applied with great 
difficulty to premises that vary in 
large degree on either side of an ac- 
curate mid-point. “Straight-line” de- 
preciation accounting falls into this 
category. This is not to say that it 
is without merit, but merely to invoke 
the thought that, as the results to be 
obtained under the “straight-line” me- 
thod of accounting are confessedly 
approximate, and as the public and 
the industry must be content with an 
approach to the facts, that approach 
may be realized by making use of 
some less exacting original formulas. 


e 


up enough money to take care of every possible form of 


We assume that, 


q “UNpER the straight-line theory of depreciation we hoard 


physical destruction we can anticipate. 


like the ‘one-horse shay’—the utility property will go to 
pieces all at once.” 
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—. . een, we 
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Quite clearly does the Commerce 
Commission’s decision demonstrate 
that its program and the principles un- 
derlying must be subjected to a prac- 
tically constant process of adaptation 
to nonconforming conditions. Is it, 
therefore, wise and expedient to hold 
the principles sacrosanct? Do we per- 
form depreciation accounting merely 
for accountancy’s sake? 


URNING again to the Commerce 

Commission’s discussion, we find 
certain original premises of general 
acceptance. One is that public utility 
properties are, so far as we can dis- 
cern, immortal things; that while cer- 
tain physical units are sloughed off or 
discarded for one or another reason, 
the composite establishment is not 
normally decrepit. Another is that 
the public served by the utility is like- 
wise immortal ; that viewed objective- 
ly, the public is a composite thing 
without demarcation according to in- 
dividuals, and which makes itself 
manifest in mass. A third premise 
which, even though not specifically ex- 
pressed, readily follows from context, 
is that this immortal public is entitled 
to have this immortal property struc- 
turally sound, skilfully administered, 
prudently financed, and rendering the 
best possible service at the lowest pos- 
sible cost—a composite property def- 
erentially and constructively in servi- 
tude to a composite society. 


uT there is no debit and credit re- 
lation between any individual of 

that society and any component of 
that property. The particular dollar 
that any individual pays for service 
is not divided, allocated, and ear- 
marked nor are the fragments project- 
ed along blazed trails to particular des- 


tinations. While individuals constitute 
society and component parts consti- 
tute the property, relations between 
the two are relations in mass. When 
the Commerce Commission or any 
other similar authority sets up depre- 
ciation requirements it should not 
have in mind John Jones or a railroad 
culvert across Deer Creek, but rather 
it should contemplate the capital ac- 
count of a composite property and the 
ultimate well-being of a composite so- 
ciety. 


ut of this wholesome environ- 
ment, let us take an imaginary 
stroll down the railroad company’s 
right of way. Maybe we shall locate 
that switch that shunts us into miry 
ground of speculation. 

Almost imperceptibly as we go 
along we find ourselves thinking 
about John Jones’ dollar and that cul- 
vert. This leads into a contemplation 
of the fraction of that dollar that must 
be set aside to pay for this year’s re- 
sult of wear, tear, obsolescence, and 
inadequacy on the culvert. By this 
time we have fairly taken the switch 
and find ourselves figuring how long 
that culvert will last, how much Jones 
has paid toward its cost, how much 
less of obligation he has for future 
payments, how the company ought to 
maintain an accounting of the circum- 
stances, and what should be done with 
the money paid in on account. 

This merely illustrates the common 
process of thought. Scores of depre- 
ciation discussions, including those of 
the Commerce Commission, are built 
up on the mosaic of individual alloca- 
tion. Having followed that mental 
trail, having toiled over the mountain, 
they come down off the heights with 








PUBLIC UTILITIES FORTNIGHTLY 





The Opposing Camps on the Depreciation Problem: 


@ Advocates of the “straight-line” theory would set aside 
sufficient funds annually which, without interest accruals, 
will replace the depreciable property at the end of its use- 


ful life. 


@ Advocates of the “retirement reserve’ believe that no 
specific sum need be set aside for depreciation—that the 
cost of current replacements should be taken care of as 


they occur. 


@ “It matters little,’ concludes Mr. Leighton, 


“whether 


the one side or the other be correct as to detatled procedure. 
It ought to be possible for both parties to agree as to cer- 
tain practical facts, and remain serene in their theories.” 





certain tables of stone. Engraved 
thereon are specific rules of procedure 
for depreciation accounting in a com- 
posite structure as applied to a com- 
posite society. Of course, the rules 
do not fit any situations other than the 
particular ones on which they were 
built up. Of course, there are num- 
berless variables and the end result is 
approximate. How could it be other- 
wise? 


Aw without critical purpose but 
merely to cite an illustrious ex- 
ample, let us quote the Commerce 
Commission decision of November 2, 
1926 (pages 306 and 307): 


“If wé could conceive of a telephone or 
railroad company using but a single unit of 
property with the intent of abandoning op- 
eration when the unit ceases to be fit for 
further use, the desirability of charging the 
cost of the unit to operating expense in pe- 
riodical : installments throughout its life 
would hardly be open to question. We are 
faced, hewever, by no such simple problem. 
The property of a telephone or railroad 
company is actually a co mposig of many 
units and as they are retired they are ordi- 
narily replaced either in kind or by better 
substitutes. Future abandonment of opera- 
tion is seldom contemplated.” 
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How true! And from this com- 
fortable hummock the commission 
travels forthwith to the basis of de- 
preciation accounting, and on the way 
there, as a preface to some illuminat- 
ing discussion, it says, page 309: 

“As an aid to clear thinking let us assume 

a company using but a single unit of prop- 

erty with the intent of abandoning opera- 

tion when that unit ceases at the end of 
ten years to be fit for good service.” 

Right there is the open switch. 
That assumption is not an “aid to 
clear thinking” but rather an aid to 
confusion. 

The simple single unit of property 
is expected to be a guide to clear 
thinking. Justice requires the nota- 
tion that the commission declares the 
illustration to be “purely hypotheti- 
cal,” but such disavowal deprives the 
illustration of none of its usefulness 
as an index of the process of thought 
in the evolution of depreciation 
ideas. This is not to say that this 
cumbersome process will not get 
some sort of results. Unquestiona- 
bly it will derive just that which 
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the Commerce Commission describes, 
ViZ.: 

“The depreciation reserve, when all is 
said and done, is merely a record of the un- 
doubted fact that the service lives of ex- 
isting property units have to a certain ex- 
tent been consumed. It may be an imper- 


feet record subject to correction or modi- 
fication from time to time, but no question 


can exist as to the underlying fact.” 
| Bap us agree for the present that 
there is no fallacy in the basic 
discussion of the Commerce Commis- 
sion; that the procedure will give just 
what it purports to give—a fair ap- 
proximation of depreciation and of 
the reserves required therefor. We 
still must ask why, since we must in 
the end be content with an approxima- 
tion, we must undergo so much bother 
to get it. 

After all, depreciation according to 
the “straight-line” theory is amortiza- 
tion—direct, current, and intensive. 
Theoretically, any unit of property so 
treated dies solvent, without debts and 
with just enough credit remaining to 
provide for obsequies. Now amorti- 
zation, by and large, is an unselfish 
process by which one generation adds 
to its burdens for the purpose of al- 
lowing the next generation to get 
something for nothing. If this unsel- 
fish policy persists that next genera- 
tion will accept that gift and in turn 
burden itself for the benefit of the 
next succeeding. Assuming that the 
burdens so successively borne are rel- 
atively equitable, it would be possible 
to feel rather smug over this mutual- 
ity were it not for the fact that the his- 
tory of civilized society teaches us that 
each succeeding generation has usual- 
ly been better able to pay board than 
has its predecessor. Therefore, it 
would appear that truly altruistic rela- 


25 


tions, based on relative competence, 
might insist upon a process quite the 
reverse of amortization. However, 
the trouble with the conception is that 
our generations in the mass do not 
break off and start up like refunding 


bond issues. 
general is a continuous evolution. 
It is not individualistic in the pub- 
lic utility sense. It is quite persuasive 
to say that if Jones pays an added 
amount this year to help write off a 
depreciable property he will have less 
to pay next year because the rate base 
on that property will be less. Jones, 
being mortal, may not be here next 
year, and someone else will get the 
benefit of his added contribution. 
This is not merely. frivolous, or if 
frivolous it is reciprocal to certain 
frivolities in the main thesis of the 
“straight-line” theory. 

After all the “straight-line” theory 
is a bit hard on Jones and also on the 
property. There is room for suspi- 
cion that the Commerce Commission 
recognizes this in the back wash, for 
it says: 

“Having reached the conclusion that de- 
preciation charges are necessary in order 
that the accounts may properly reflect the 
facts of operation, it is, strictly speaking, 
immaterial whether or not they burden pa- 
trons or investors. 

In the final analysis, depreciation 
accounts are prescribed for the pur- 
pose of providing for continuity and 
stability in property, not in the future 
any more than in the present. So- 
ciety’s contribution of today to a de- 
preciation reserve is for the purpose 
of compensating adequately for to- 
day’s depreciation. Therefore the 
question, how much is enough? Does 
really good sense prescribe that to- 
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day’s consumers shall pay more than 


is actually required ? 
D IVERSITY is an age-old phenome- 
non which, when freely trans- 
lated into public utility language, 
means that lack of concord in individ- 
ual habits or requirements whereby 
possible or impending events are pre- 
vented from happening all at once. In 
our conduct of business and social af- 
fairs we rely very largely on diversity. 
If we had to proceed according to the 
“straight-line” conception almost all 
of us would resign. When we build 
up a straight-line depreciation re- 
serve we Say in effect: 

“Here is so much risk, therefore, 
we must be 100 per cent prepared to 
meet it.” 

In other words, we hoard up enough 
money to take care of every possible 
form of physical destruction we can 
anticipate. We assume that, like the 
“one-hoss shay,”—the utility property 
will all go to pieces at once. 

But the “‘one-hoss shay”’ is pure fic- 
tion. If the straight-line theory were 
applied to banking, a liquid reserve 
equal to the bank’s indebtedness to de- 
positors would be necessary. Of 
course, banks could not exist under 
such circumstances. The government 
itself recognizes the extreme improb- 


that make the utility function from day to day. 


ability that all the depositors will call 
for their money at once, therefore, the 
Federal Reserve Act requires a cash 
reserve to a maximum of only about 
15 per cent. If the straight-line theory 
were applied to the capacity of a pub- 
lic utility’s generating property, it 
would be necessary for that utility to 
have such capacity equal to the con- 
nected load. Under such conditions 
bankruptcy would ensue if the rates 
were not increased many times. But 
there is diversity in consumers’ de- 
mand and utilities go along with sat- 
isfaction with a machine capacity 
equal to a fairly small fraction of the 
total liability. As in the bank, in the 
power house, and in many other vital 
concerns there is also diversity in de- 
preciation, and at no time will more 
than a fraction of the actually accrued 
depreciation become of current effect. 
wo applied in actual practice, 

these ideas suggest a very simple 
accounting conception. On the one 
hand, it relegates to proper place but 
nevertheless gives adequate effect to 
those methodical processes that con- 
fuse regulatory bodies and dismay 
public utilities. On the other hand, it 
does not let down the bars to improvi- 
dent utility management or lack of 
management. Nothing gets out of 


e 


“THE composite utility property may be supplied with an 
adequate depreciation reserve by combining the available 
knowledge of past replacement expenses with the brains 


Derive 


from both a fair and conservative money figure and aug- 


ment the same by a reasonable factor of safety. 


Prac- 


tically every other major economic and physical element 
entering into the utility is determined in that way. De- 
preciation should be no exception to the rule.” 
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hand and every fact essential to the 
ultimate purpose is known. 

Here, let us say, is a composite and 
immortal property, which property, 
or one of similar characteristics, has 
established a record of the annual 
cash expenditures required to keep the 
property up to “concert pitch.” Each 
annual expenditure bears a certain 
percentage relation to the capital ac- 
count of that year. Maximum and 
minimum percentages are readily ob- 
served and the average is easily com- 
puted. This, however, is only a part 
of the picture. 

The items or groups of property 
are also known—their ages, physical 
condition, and adequacy with respect 
to the art or the public demand— 
probably not to the fine degree of 
accuracy contemplated under the 
“straight-line” procedure, but certain- 
ly to the usable and practical accuracy 
actually achieved under that proce- 
dure. The fact that a property is in 
operation is in testimony of the fur- 
ther fact that some individual or 
group of individuals is acquainted 
with the property. He or they en- 
counter daily scores of markers point- 
ing to present or prospective deficien- 
cies. They are found in the operat- 
ing expenses, the production records, 
the service deficiencies or interrup- 
tions, the physical property records, 
and finally and most important, in the 
minds and judgments of those who 
live day by day in attendance on this 
trained and guided instrumentality. 
Likewise we may confidently ascribe 
comparable wisdom to the regulatory 
bodies and their respective staffs. 
Certainly if they are wise enough 
to administer a “straight-line” sys- 
tem in all its complexity they may 
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readily function as to a simpler 


process. 
H™ is all this knowledge and ex- 

perience and observation. Put 
it to work, place responsibility on it, 
and all of the painfully collected de- 
preciation statistics, of which the 
human mind can conceive, will be left 
at the post. 

Sir Josiah Stamp has recently sug- 
gested that our dependence on statis- 
tical facts, charts, and graphs has in 
some measure impaired in us the 
habit of using our brains, and it may 
be inferred that this may in part be 
responsible for our present industrial 
retrogression. Perhaps the applica- 
tion of this idea to depreciation ac- 
counting may not be too remote. 

Be that as it may, the composite 
utility property, heretofore visualized, 
may be supplied with an adequate 
depreciation reserve by combining the 
available knowledge of past replace- 
ment expenses with the brains that 
make the utility function from day to 
day. Derive from both a fair and 
conservative money figure and aug- 
ment the same by a reasonable fac- 
tor of safety. Practically every other 
major economic and physical element 
entering into the utility is determined 
in that way. Depreciation should be 


no exception to the rule. 
"oe is no doubt that a lusty 
blow with a 20-pound sledge will 
crack an egg shell. If our regulatory 
authorities insist that depreciation 
eggs shall be opened in no less costly 
and laborious fashion, that method 
will be followed to the limit of pub- 
lic toleration. Every now and then, 
however, some irreverent person is 
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bound to ask why, inasmuch as all 
must finally be weighed and adjusted 
according to observed fact and experi- 
ence, it won’t be better, cheaper, and 
more logical to back the experience 
that we already have with a good 
round margin of depreciation reserve, 
adjust it from time to time accord- 
ing to experience, and, forgetting 
such whimsical things as property 
units, groups, and life tables, keep an 
eye on the composite property and re- 
place, out of that margin, the parts 
that come to grief as the law of di- 
versity runs its course. Let the sys- 
tem of depreciation accounting be as 
complex or as simple as may be neces- 
sary to quench statistical thirst, but 
let there be some rational relation be- 
tween reserves and actual events. 


OME will say that this is nothing 
but the old “retirement reserve” 
idea, and perhaps it is. Others will 
say that it is the “straight-line” 
theory modified as to reserves accord- 
ing to actual replacements, and that 
may be so. In either case the point 
is not important. It seems as though 
the “straight-line” party might be 
comforted with “a record of the un- 
doubted fact that the service lives of 
existing property units have to a cer- 


tain extent been consumed,” even 
though they were constrained to al- 
low that the old business law of di- 
versity may safely mitigate the sever- . 
ity of 100 per cent depreciation re- 
serves. Likewise, the “retirement re- 
serve” folks might not feel badly if 
the reserve requirement were reduced 
even though they might have to keep 
accounts on the “undoubted fact” of 
depreciation. 

Genuflection will be a current event 
in both temples. If these were less 
hectic days, and if the doctrine of 
motive imputation had not become the 
keystone of statesmanship, one might 
aver that they on whom lies the enor- 
mous responsibility of operating and 
maintaining our public utilities may 
wisely be trusted with the relatively 
minor one of determining the right 
size of depreciation reserves. 

With things as they are, however, 
probably the most practical thing we 
could do would be to suggest that the 
regulatory authorities who possess the 
confidence to enforce 100 per cent 
“straight-line” procedure, and to ad- 
minister “imperfect records subject to 
correction or modification from time 
to time,” will find it absurdly easy to 
provide that the benign principle of 
diversity shall not be overstressed. 





“Mos of our regulatory statutes were enacted without 
adequate consideration either as to precise social objec- 


tive or as to the administrative machinery necessary to reach the 
public goal. I have in mind particularly the Interstate 
Commerce Commission and the various utility commissions, 
with whose work I have been rather intimately acquainted. The 
same basic faults appear in practically all the regulatory legisla- 
tion, whether it is entrusted for administration to special com- 
missions or left for enforcement to the general administrative 
branch of government.” | 
—JouN Bauer 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Witiram E. MosHer 


Professor at Syracuse University. 


ArtHur BRISBANE 
Hearst editorial writer. 


B. C. Forses 
Financial writer. 


Cuartes W. Norris 
U. S. Senator from Nebraska. 


Howarp BruBakKeRr 
Columnist 


An editorial in “The Freeman,” 
a liberal weekly. 


Tuomas F. Woopiock 
Former Interstate Commerce 
Commissioner. 


—MOoNTAIGNE 


“It can hardly be said that regulation has been tried 
and found wanting. It may rather be said that it has 
not yet been tried.” 

v 


“The country should have one great railroad system, 
operated by the ablest men, as it has one post office 
system and one telephone system.” 


> 


“The indisputable fact is that there is less agitation 
against public utilities and less clamor for government 
ownership than at any other time in years.” 


* 


“The results of the election have shown that the Power 
Trust which has been standing in the way of human 
progress has been overthrown and defeated in all sec- 
tions of the country.” 


- 


“The railroads complain that their revenue has fallen 
off, while the Interstate Commerce Commission refuses 
to let them raise rates or make operating economies. 
They find themselves between the Devil and the I. C. C.” 


” 


“Assuming that these (power) sites could be reclaimed 
at great expense to the taxpayers, from the powerful 
privilege who now hold most of them, might one flog- 
ically expect them to be managed in the public interest 
by a government as corrupt by nature as ours is, and 
itself as inimicable to the public interest? For our- 
selves, we would about as soon take our chances with 
the power trust.” 


- 


“The ideal form of practical check upon both mu- 
nicipal and privately owned plant is an independent 
audit of accounts by competent and responsible certified 
public accountants. Private corporations quite generally 
resort to this means of assuring their stockholders with 
respect to the integrity of reported results. There is 
not a shred of reason why this check should not be 
applied to municipal-plant operations, nor is there any 
important practical difficulty in the way of its applica- 
tion.” 
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Saving 1,000 Lives a Day 


No. 9: HEROES OF THE ARMIES OF INDUSTRY 


“To the Man-on-the-Street, the utility corporation is often 

personified by its representatives whom he meets. Some 

of these representatives who serve in humble capacities, 

nevertheless affect the attitude of an entire community 

toward the company for which they work. For example— 
John Monahan. 


By ARMSTRONG PERRY 


\ X Jatcuinc John Monahan’s 
crossing makes an ordinary 
person as jumpy as a clown 

with a pack of firecrackers hooked to 

the seat of his pants. 

John’s crossing is just west of the 
Lynbrook station of the Long Island 
Railroad. Four main line tracks di- 
vide here, two leading to the South 
Shore and the other two to Montauk 
at the eastern end of the Island. The 
station is between the two pairs of 
tracks. Monahan’s shanty stands as 
an outpost for the station. There is 
a pair of tracks within twenty-five 
feet on either side. In front of it, 
crossing the rails at right angles, is 
Atlantic avenue, the main street of 
the town, connecting two business 
sections separated by the railroad. 

This bit of railroad is one of the 
busiest in the United States. Mil- 
lions of commuters pass it yearly on 
their way from their homes to their 
work and back. Every day there are 
periods in which four trains pass 
Monahan’s crossing within ten min- 
utes. Some stop at the station and 
others swing around the curves and 


pass it at sixty to seventy miles per 
hour. 


HE locomotives in the days of 

steam were terrifying enough 
with their clouds of smoke, their 
shrieking whistles, and their thunder- 
ing tread, but the electric trains that 
have taken their places are even more 
so. Making less noise than that in 
the crowded street, they swoop down 
upon the crossings and shoot past like 
hissing meteors. 

Zzzzzst! One passes eastward. 
Waiting passengers turn to look at 
the disappearing tail lights and— 
szzzzzt!—a westbound rocket passes 
on the other side. Standing beside 
Monahan’s shanty a visitor feels as 
shaky as he would in the middle of 
Fifth avenue at Forty-second street 
with the traffic lights showing the na- 
tional color of the policemen on duty 
there. 

There are gates, and a man to work 
them, but the metropolitan crowd 
clings to the theory that the pedestrian 
has the right of way even if he is rid- 
ing ina car. Some of them take the 
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lowering of the gates as a personal in- 
sult, even as you and I. They try to 
work around the ends, or slip through, 
or scrooch under. No matter how 
they get onto the tracks, there is usual- 
ly a lawsuit if a train happens to get 
there at the same time. 

One man, in whose case Monahan 
was called to testify before the coro- 
ner, could have reached the tracks 
only by climbing over a fence and slid- 
ing down a bank, but what pieces of 
him they could find seemed to prove 
conclusively that he had met the train. 


HE Long Island Railroad has a 

difficult job at best in handling 
its public relations. It is the only 
railroad on Long Island. There are 
customers who can be satisfied only 
by the lowering of rates and increases 
in train service, which often are im- 
possible. Long Island is crowded in 
the vicinity of New York. In spite 
of all precautions, accidents will hap- 
pen. In percentages the accidents are 
almost negligible, but percentages 
never attract publicity as accidents do. 
The best policy in the world is to pre- 
vent accidents, and every crossing 
guard carries a heavy responsibility, 
not only for protecting the public but 
also for protecting the good name of 


the company. 
ae goes on at 2 in the 
afternoon and works until 10. 

He has been doing it since 1909. Be- 
fore that, for several years, he was 
doing other work on the same rail- 
road. It is a joy to watch him, as it 
is to watch any man who is master 
of his job. 

“Now, wait!” 

A group of youngsters sneaking 
under the gate draw back, giggling 
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and embarrassed, as he shakes a warn- 


ing finger. A train that they did not 
see whizzes past. 
“Stop! Back right up!” 


A miss driving a car full of young- 
er children steps on the brake and 
tries to explain that she did not see 
the one-way arrow, and if he will let 
her go through just this once—there 
are no cars in the way—she will never 
do it again. Monahan is good na- 
tured but firm. He shoos her back 
out of the danger zone. 

A bell in the shanty gives four 
rings. John raises a cautioning hand 
to the traffic on each side of the cross- 
ing and signals for the gates to come 
down. As a last resort, those who 
seem to insist on suicide stand where 
the gates can drop onto their heads. 

“Look out for the gates!” Hun- 
dreds of times a day Monahan has to 
repeat it, and still he is patient. 

In a moment’s lull he explains to an 
interviewer that he does not depend 
on the bell in the shanty, for anything 
that man makes can get out of order. 
He keeps the train schedule in his 
head—about a hundred trains in the 
eight hours. That enables him to look 
ahead a little, but he does not depend 
on the schedule either, for often there 
are extra trains. His eyes and his 


ears are open always. 
— father, whose name 
was John also, was killed by 
an extra train after thirty-eight years 
of careful, efficient service on the 
Long Island Railroad. It was then 
that John of the Lynbrook crossing 
resolved that no one else ever would 
be killed by a train if he could pre- 
vent it. He always thinks how terri- 
ble it must be for a person to find 
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himself in the middle of the track, 
with a train almost upon him, his 
muscles paralyzed by fear, and with 
the consciousness that in another sec- 
ond he must be struck. 

It is impossible, however, for one 
man to protect thousands against the 
consequences of their own unaccount- 
able carelessness. Crowds pour out 
of an arriving train, circle the end 
and, inside the closed gates, attempt 
to cross tracks where other trains are 
due. Always taking chances. 

O= day a woman and a little girl 

started to cross the railroad. A 
train was approaching but there was 
time for them to clear the tracks. It 
seemed better to let them go on than 
to frighten and confuse them by or- 
dering them back behind the closing 
gates. 

Monahan looked to see that the 
gate on the south side had stopped the 
crowd there. When he turned back, 
he discovered that the woman and 
child had stopped on the east bound 
track. The train, not scheduled to 
stop at Lynbrook, was coming on at 
a high rate of speed and was scarcely 
a hundred feet from the crossing. 

Monahan, with his train schedule 
in his head, was conscious that a west 
bound train was due on the same side 
at that moment. It would be impossi- 
ble to reach the woman and child, 
turn, and pull them toward the shanty. 
If he ran and threw them back toward 
the north gate which they had just 
passed, all three might fall in front 
of the west bound train. The woman 
solved part of the problem by darting 
back herself, leaving the little girl to 
her fate. 

It was a situation in which a man 
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who had to stop to think would have 
been too late, one in which a man who 
considered his own safety would have 
hesitated in spite of himself until the 
train had done its deadly work. But 
if Monahan tried to think out the 
problem at all, it was in the fraction 
of a second that it took him to reach 
the frightened child. 


T seemed to him afterward that he 
had made a sort of dive. He re- 
membered how the front end of the 
east bound train looked, ten feet 
away ; how near the west bound train 
seemed as it reached the crossing the 
instant that he struck the closed gate 
with the child in his arms. Most 
clearly of all he remembers the sense 
of relief as the dust cleared and he 
realized that he had saved a little life 
that to someone, somewhere, was 
more precious than anything else on 


earth. 
| lapeancaaes has been cited three 
times by the American Legion, 
and once by the Civic Association of 
Lynbrook. Also he has had three let- 
ters of commendation from two su- 
perintendents of the Long Island 
Railroad and one from the Superin- 
tendent of Police of the same com- 
pany. After watching him at work 
for an hour a visitor has the impres- 
sion that such organizations must 
select one rescue out of every thou- 
sand for special recognition, for he is 
saving someone all the time. Only 
his alertness in foreseeing and pre- 
venting accidents keeps him from 
having to risk his own life oftener. 


HE last rescue in which he in- 
curred great personal risk 
brought him a summons to appear at 
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the office of General W. W. Atter- 
bury, president of the Pennsylvania 
Railroad, whose system includes the 
Long Island Railroad. 

This was one of the few rescues 
that have occurred at the southern 
pair of tracks at his crossing, most 
of the worst situations arising, from 
some reason, on the north side of the 
shanty. Monahan was busy warning 
two persons who were taking chances. 
A third person, a woman, reached the 
middle of the east bound track. 

The fellow on the front end of the 
flying train that bore down upon her 
was a gentleman, but it was too late 
to stop and say: “Ladies first!” He 
pulled the whistle cord, which was all 
there was time to do. 

Monahan heard, and wheeled. In- 
stinctively he knew that the only thing 
that could meet the situation was 
an old-fashioned flying tackle. He 
tackled, and the two of them brought 
up with a bang against the gate post 
as the train swished by. 

“Well, you’re safe!” he remarked 
to the lady, and went back to his job. 

It was the spectators who got ex- 


cited and told the railroad officials 
about it. President Atterbury pre- 
sented to Monahan one of the com- 
pany’s Heroic Service Medals, which 
are awarded in recognition of acts of 
valor outside the regular line of duty. 


BouT the only thing that has not 
happened to Monahan at his 
crossing is to have an airplane from 
one of the half dozen near-by airports 
drop in front of a train. Since a 
plane made a forced landing on a coal 
car on the Jersey Central, he looks 
forward to that possibility with grim 
anticipation. 

One cheerful thing in Monahan’s 
situation is that he has no wife at 
home to worry about his dragging 
other ladies out from in front of rail- 
road trains. He lives with an aunt 
in Babylon. On the other hand, there 
are many colleens who are violently 
attracted by a hero with laughing eyes 
and a bit of a brogue. No train or 
woman ever got him yet, but he needs 
to keep his eyes open when he is off 
duty as well as when he is on the 
job. 








The Danger from the “Spirit of Encroachment” 
in Government 


a iy is important, likewise, that the habits of think- 
ing in a free country should inspire caution in 
those entrusted with its administration to confine them- 
selves within their respective constitutional spheres. 
The spirit of encroachment tends to consolidate the 
powers of all the departments in one, and thus to create, 
whatever the form of the government, a real despotism. 

Let there be no change by usurpation; for, 
though this may be in one instance the instrument of 
good, it is the customary weapon by which free govern- 


ments are destroyed.” 
—FROM WASHINGTON’S FAREWELL ADDRESS 
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As Seen from the Side-lines 





 , Rgeemtge have perfected instru- 
ments which will make in excess 
of a thousand revolutions a minute. 
Politics are fast catching up. 

* ~ 

Mr. Hoover wins on one day, the 
Senate on the next, the House on the 
third; and then they start all over 
again. 

* . 

AFTER some twenty years of watch- 
ing public officialdom on parade, of see- 
ing them in their best bib and tucker 
and in moments of quiet despondency 
and irritation as well, you get to won- 
dering whether the public takes their 
frivolities and their capriciousness as 
seriously as they themselves take it. 

* * 

TuHeEy struggle over points of order. 
They argue over who shall sit at the 
head table. They orate and produce 
pyrotechnics over the moot point of 
whether a piece of legislation shall be 
submitted to the Committee on Inter- 
state Commerce or the Committee on 
Peccadilloes and Didoes and they work 
up as fine a lather as Dan Patch coming 
down the home stretch on a hot day. 

* * 

Peruaps it is all worth it. A cynic 
would say that the mortality rate in the 
Senate is satisfactory. Others will 
aver that the public likes nothing bet- 
ter than a fight, especially when the 
public is paying for it. Historical 
precedent is worth preserving, but 
when it gets down to a consideration 
of which town will get the first post 
office and whether it will be constructed 
of Quincy granite or Indiana limestone 
and whether the name of the Postmast- 
er General or the Secretary of the 
Treasury shall be carved in gold letters 
into the cornerstone, the public pauses 
for a moment, looks askance, and then 
turns its attention away to the intimate 
things of life. 
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WE saw the spectacle of seven or 
eight gentlemen, only a couple of whom 
hold elective office and are directly re- 
sponsible to constituents, solemnly de- 
liver an entire political party, with all 
its elected members, to a program of 
cooperation with serene confidence and 
complacency. Any bookmaker, pre- 
tending no knowledge of political af- 
fairs or matters of state, would give 
you ten to one that the thought upper- 
most in the minds of the gentlemen was 
not “How will this help the unemployed 
and stagnated business?” but more pre- 
cisely, “This is good strategy that is 
going to help the party.” 

* * 


Ten other gentlemen—these hap- 
pened to be elected ones—voted to 
pigeon-hole the World Court until next 
December, and we dare say that while 
five of the gentlemen may have said, 
“This is the way to kill the court,” the 
other five were saying, “This is good 
strategy to keep the court out of the 
way of domestic legislation that will 
help the administration.” The odds 
are ten to one again that the intrinsic 
merits of the proposition itself were 
aloof from intellectual consideration of 
the gentlemen involved. 

* * 

PresipENT Hoover said they were 
“playing politics with human misery.” 
Seldom has a graver accusation been 
made against the Congress in all the 
history of America, and even Andrew 
Jackson from his eternal abode might 
look on with admiration or with some 
jealousy that he himself had never 
thought up such a striking indictment. 

* * 


WHEN it comes to discussing the 
mental perambulations of a personality 
occupying such an exalted position, one 
takes his journalistic life in his hands. 
But is it not quite possible that the proj- 
ects of public works proposed to Con- 
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gress, even if they were multitudinous, 
were conceived in as good motive and 
were possessed as of much merit as 
those approved by the President him- 
self ? " : 


A Coneress or a legislature and 
especially the Senate of the United 
States is an easy body to slap. It is an 
impersonal one, and the Senate has not 
been unanimously popular since it con- 
ducted the Teapot Dome scandals and 
since it stood in its boots, even if they 
were run down at the heels, against the 
first Mellon tax bill. Every governor 
of every sovereign state in every day 
and age has been sorely tempted to 
bang away at every legislature which 
disagreed with him, and Calvin Coolidge 
confessed in his memoirs that some of 
his most intimate friends and most cap- 
able advisors repeatedly sought to pre- 
vail upon him to lambast the Senate 
when it was not acting in accordance 


with their desires. 
* + 


Mr. Witson sought to prevail upon 
the country to give him a Congress of 
his liking to run the war with him, and 
the country promptly gave him the first 
serious setback of his illumined career. 

* * 


WE have seen a committee of Sen- 
ators, presumably loyal to the adminis- 
tration, phoning to the White House 
a demand or request that they be treat- 
ed with some consideration and cour- 
tesy if they are to be expected to codp- 
erate with the administration’s legisla- 
tive program. If that were not serious, 
what about the disaffection that caused 
these same Senators to announce the 
fact and the details of their telephoning 
to the country! It was a manifestation 
either of disloyalty to the administra- 
tion to which these individuals profess 
allegiance or of a split with the admin- 
istration which will not be healed and 
which will produce all manner of snip- 
ing even when the 10-inch guns of open 
warfare are not barraging. 

* * 


So, trivial scrappings and bickerings, 
quite the common practice, develop into 
major engagements. 


THE public, it would seem, will di- 
vide itself into two schools of thought 
in the matter. The audible, articulate 
school is the one which loves a fight of 
any kind for fighting’s sake, and they 
are composed of men, women, and deb- 
utantes who will believe that Mr. 
Hoover is right or the Senate is right 
according to their predilections and bias 
and could not be converted away from 
that conviction by the eloquence of De- 
mosthenes or the wisdom of Socrates. 

* * 

THE other group, more thoughtful if 
less boisterous and which can be found 
in the armchair with the evening paper 
or at the foot of the radio when ad 
rosch or Cities Service is due rather 
than in the nocturnal gyp clubs, believes 
that men in the public service should 
get along with each other, that they 
should be the first to concede each oth- 
er’s obligations and the last to assail 
each other’s weaknesses. They want 
harmony, serenity, and progress. 

* * 

THEY might say to themselves, if 
they were interested in public utilities, 
“Tt is all well enough to ask the utilities 
to spend millions for stimulation of 
business and relief of unemployment, 
but the government which makes this 
request should itself set the example of 
generosity and unanimity.” 

* * 

PerHaps the Christmas recess will 
have healed some wounds and repaired 
some fractures. And perhaps not. The 
historical Christmas greeting was not 
“Peace on earth and good will to men.” 
It was “Peace on earth to men of good 
will.” 

* * 

UnTIL a leaven of kindness and pa- 
tience and fellow regard is established 
in Washington there will be much in- 
vective and little legislation. Public 
utility folks may find a grain of com- 
fort in this. Talk can’t hurt them; leg- 
islation can. 
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What Others Think 





The Views of a U. S. Supreme Court Justice 
on Utility Regulation 


. HE book containing the social and 
economic views of Mr. Justice 
Brandeis is a collection grouped under 
seven headings and consists of thirty 
opinions written by Justice Brandeis. 
The range is wide, embracing Labor 
Problems, Regulation of Business, Pub- 
lic Utility Economics, Guaranties of 
Freedom, Prohibition and Taxation, 
‘State and Nation, and four items 
grouped under the heading “Ideas Ex- 
pressed before 1916.” 

The section devoted to Public Utility 
Economics embraces 70 pages, cover- 
ing five opinions, viz: “Valuation and 
Returns,” opinion of the court in the 
Galveston Case, “The Prudent Invest- 
ment Principle,” concurring opinion in 
the Southwestern Bell Case; “Franchis- 
es as Rate Contracts,” dissenting opin- 
ion in the Los Angeles Railway Case; 
“How to Ascertain Depreciation,” dis- 
senting opinion in the United Railways 
of Baltimore Case; “The O’Fallon 
Case,” a dissenting opinion. The views 
expressed in these cases should be read 
by those interested in public utilities, 
because they set forth with trenchant 
logic what may be called the liberal 
view—and liberal or radical views of 
today have a habit of becoming the con- 
servative opinion of tomorrow. 


usTICE Brandeis supports the pru- 

dent investment principle which he 
is careful to say is not a term used in 
a critical sense. That is, he does not 
exclude from the finding of the base, 
investments which, under ordinary cir- 
cumstances, would be deemed reason- 
able, but he does exclude dishonest or 
obviously wasteful or imprudent ex- 
penditures, (page 135). He inclines to 
the principle not only because of the 
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uncertainty involved in employing the 
cost of reproduction principle with its 
appalling wasteful costs in legal and en- 
gineering expense but also because 
present conditions are now fundamen- 
tally different from the time when the 
rule in Smyth v. Ames was laid down. 
He points out that the cost or invest- 
ment is now to a large extent readily 
ascertainable in respect to a large and 
rapidly increasing proportion of utility 
investment ; (page 146). All of which 
cannot be gainsaid. This view will ap- 
peal strongly to the man in the street 
or the layman; it seems to avoid the 
sorry spectacle of expert valuation of 
property by two appraisers, each pre- 
sumably of equal competence but many 
dollars apart in their estimates. 

This principle, however, does not 
provide an escape from another diffi- 
culty which is as troublesome as the 
cost of reproduction principle. The 
dollar to which the idea is anchored is 
a fluctuating measure of value, mean- 
ing different things at different times. 
Society is not particularly concerned 
with this fluctuating yardstick in its ef- 
fect upon the entrepreneur in competi- 
tive industry. He takes the gains, se- 
curing whatever he can by charging all 
that the traffic will bear and likewise he 
must bear the losses. But the situation 
is somewhat altered in regulated indus- 
try where the state regulates the rate of 
return. Here society ought equitably 
to protect the investor because if it 
does not, injustice will be done and new 
capital will be more difficult to obtain. 


NE weakness of the prudent invest- 
ment principle which seems to 
have escaped consideration arises from 
the fluctuation in the price level. As- 
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sume that a corporation invested the 
sum of $100,000 each year in physical 
property during the last twelve years. 
It is obvious that because of changes in 
the price level, a different quantity of 
physical units was acquired in each of 
the years. If accountants were asked 
to state the amount of the property in- 
vestment, they would solemnly add up 
the twelve items and arrive at a total 
of $1,200,000; that is, we will say, the 
prudent investment. 

But what kind of dollars? 

The dollars are no more comparable 
than pears, peaches, prunes, and per- 
simmons. It is just as logical to arrive 
at value or investment in this fashion 
as it would be to attempt to take the 
area of the Washington Terminal with 
a rubber tape measure. Moreover, it 
necessarily follows that reserves for de- 
preciation computed on any of the 
usual bases will be still more speculative 
than they may be now. 

Justice Brandeis expresses the opin- 
ion that the “so-called” rule of Smyth 
v. Ames is legally and economically un- 
sound; “The thing devoted by the in- 
vestor to the public use is not specific 
property, tangible and intangible, but 
capital embarked in the enterprise,” 
(page 136). Of course, if we were 
strictly accurate in the legal sense, the 
investor buys his stock or his bond, his 
separate individualized property. The 
corporation is a separate and distinct 
legal entity, and the physical property 
is owned by the corporation and not by 
the “investor.” But quite apart from 
this distinction, so often recognized in 
the law but as frequently forgotten in 
the reasoning of courts, does the in- 
vestor really invest capital (by which 
we assume that the Justice means 
“cash”) or does he, on the other hand, 
contemplate an investment in a physical 
property? Cash paid in is permuted 
into physical property at once in a new 
venture, and the investor always thinks 
of his holdings not as cash but as a sort 
of tenancy-in-common of a going busi- 
ness represented by his share of stock 
or bond. A short treatise might well be 
written on these points, but considera- 
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tions of space will not permit further 
elaboration here. I am sure that if 
Justice Brandeis meditated upon these 
points he would come to the same con- 
clusions that many of us have, namely 
that the problem of valuation is the 
most difficult one that we face in the 
field of regulation, that the courts have 
made a beautiful mess of it so far and 
that the prudent investment principle 
is not the way out of the morass. 


NCIDENTALLY, Justice Brandeis and 

myself are alone, so far as I am 
aware, in holding the only correct theo- 
ry on the subject of stock dividends. 
For seventeen years I have taught stu- 
dents in theory of accounts that stock 
dividends were income under certain 
conditions and in the Eisner v. Macom- 
ber Case the Justice confirms my teach- 
ing but no one else agrees with us. But 
it seems to me that the distinction be- 
tween the stockholder and the corpora- 
tion which he held so correctly and 
clearly in that case is lost sight of in his 
decision on the prudent investment prin- 
ciple. So far as my own lucubrations 
have gone, they arrive at this point; 
namely, that equity and justice to all 
parties to the controversy cannot be 
found in one formula to be applied in 
all cases. The difficulties inherent in 
these cases are revealed by the O’Fallon 
Case in which Justices Brandeis, . 
Holmes, and Stone dissented from the 
majority opinion. In this case Justice 
Brandeis wrote a masterly opinion in 
which is disclosed the wealth of his 
knowledge of accounting, finance, eco- 
nomics, and law. But here again, the 
confusion resulting from the applica- 
tion of a constitutional provision to an 
economic situation not in contemplation 
when the law was made is clearly evi- 
dent. 


| yes ater for a moment in armchair 
philosophy, I have lived long 
enough to have less and less faith in 
endeavors to regulate by statute law 
and more confidence in the natural op- 
eration of economic law. We have 
more law and regulation of banking in 
this country than anywhere else in the 
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FEW HAVE EVER SUCCEEDED 


world—and more bank failures. At- 
tempts to regulate rubber, coffee, cop- 
per, and nitrates have broken down and 
always will. The anthracite coal “bar- 
ons” are actually advertising for busi- 
ness today although lumps of coal were 
black diamonds in reality in 1917. The 
autocratic ice man has seen his profits 
and investment melt as rapidly as his 
merchandise in the noon-day summer 
sun. We are now attempting a noble 
experiment in agriculture in the face of 
the failures above mentioned. If the 


Russian 5-year program in agriculture 
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is successful as it bids fair to be, the 
Canadian and American wheat farmer 
face the prospect of being driven from 
the world market. The prospect for 
holders of mortgages is not too allur- 
ing. No one group in society can long 
secure a greater share of the available 
income of the community than its serv- 
ices will justify. 

Hence I wonder what would happen 
if one state abandoned all of its regu- 
lating machinery and allowed all util- 
ities free play subject to the operations 
of normal economic law. If natural 
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monopolies are brought to their knees 
so readily, may not the same results 
be possible with quasimonopolies? I 
wonder. 


N the final decision, ““How to ascer- 

tain depreciation,” Justices Holmes 
and Stone concurred in the opinion of 
Justice Brandeis. In this case the 
court held that the basis of deprecia- 
tion was to be calculated on the pres- 
ent value of a company’s depreciable 
property and not its cost. Here again 
the rule of Smyth v. Ames comes 
into play. If depreciation is to be rec- 
ognized at all, there is no question, so 
far as the books are concerned, that it 
must relate to cost. But in rate cases, 
if present value is to be used, then the 
depreciation allowance must consistent- 
ly be based upon the same plan. Since 
Justice Brandeis holds to the prudent 
investment principle, he logically must 
hold to depreciation based upon cost. I 
have not subscribed to the retirement 
reserve theory of the utilities although 
a substantial amount of concrete evi- 
dence is brought forward in its support. 
My principal objection to it rests upon 
the fact that it does not in my opinion 
sufficiently protect the investor in the 
bonds and stocks of the operating com- 
panies against the factor of obsoles- 
cence. The losses sustained by inves- 


tors in street railways ought to point a 
lesson. Scientific progress will discover 
still more effective and cheaper meth- 
ods of generating and transmitting elec- 
trical energy. And it is only fair that 
some provision be made for this factor. 
The competition which the railroads are 
experiencing from motor transporta- 
tion and which they will experience 
from aviation bring home to all of us 
more keenly the unchanging law of con- 
stant change. 


OMEONE has said that too much of 

the discussion on public utilities 
exhibits heat rather than light. Dis- 
cussion on the high plane established 
by Justice Brandeis is helpful and il- 
luminating and in decided contrast to 
another type of discussion which is only 
too common. The Brandeis type will 
enjoy public confidence and will temper 
and mould that sound opinion which 
will ultimately lead to a happy solu- 
tion of this problem. The book de- 
serves to be widely read for its stimu- 
lating and refreshing influence. 

—J. T. MappEN, 


Dean of the School of Commerce, Accounts 
and Finance, New York University. 


Tue SoctaL AND Economic Views oF Mr. 
Justice Branvets. Collected with intro- 
ductory notes, by Alfred Lief with a fore- 
word by Charles A. Beard. The Vanguard 
Press; New York. 419 pages. $4.50. 





The Outlook for the Railroads and Their 


Competitors—as Seen by a Cominissioner 


Wi is going to happen to the 
railroads in the next ten years? 

Few are better qualified to answer 
this pertinent question than Hon. 
Claude R. Porter, member of the Inter- 
state Commerce Commission. Yet, in 
a recent article in Nation’s Business, he 
confesses that he cannot give a definite 
answer and states that he does not be- 
lieve anyone else can. 

People are constantly saying: “The 
railroads are the backbone of the com- 
munity. We could not get along with- 
out them.” 
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Commissioner Porter asks us how we 
are sO sure we cannot get along with- 
out them; we have never tried. We 
may be forced to do so. It is no 
secret that we are now going through 
a period of transportation transition ; 
that the railroads are faced with a ma- 
jor crisis in their existence and can 
survive, if at all, only by the exercise 
of extraordinary sagacity on the part 
of their operating executives. Commis- 
sioner Porter frankly admits the possi- 
bility of the railroads being run thread- 
bare and ragged. He states: 
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“They might slough back into a condi- 
tion comparable with that of forty years 
ago, when flat wheels were the rule and the 
rights of way were lumpy and train sched- 
ules were only the expressions of hope. If 
that suggestion seems ridiculous and im- 
possible remember what happened to the 
stagecoach.” 


Twenty years ago, a railroad giant 
in this country, Cassatt of the Pennsyl- 
vania system, said: 

“We can bear whatever happens to us 
today no matter what the trouble may be— 
legislation, floods, bad crops, panics—be- 
cause we know that the railroad business 
in this country doubles every ten years.” 


Well it is not doubling any more. 
The rail lines are not holding their own; 
they are slipping and the outlook is even 
darker. 


OMMISSIONER Porter points out that 

the three new rivals of the rail- 
roads are directly aided by the govern- 
ment. They are: 

1. Transportation by air. 

2. Transportation by the rejuvenated 
inland waterways and coastal lines. 

3. Transportation by bus and trucks. 

There is a fourth competitor that 
does not obtain government subsidy, 
but is said to be more dangerous than 
the others because it depends on its own 
efficiency to get business—the pipe line 
for transporting gas, oil, and other 
flowing commodities. 

Whatever hurts the railroads hurts 
everyone of us, according to Commis- 
sioner Porter. Railroad stock invest- 
ments run into ten billions; rail bonds 
run into fourteen billions. Insurance 
companies are heavy holders of rail 
securities. One rail line has more than 
212,000 shareholders. One can easily 
imagine how many people are going 
to feel the hurt somehow if the rail- 
roads are crippled. 

From 1920 to 1928, during a period 
of compulsory rate fixing by agencies 
other than the rail operators them- 
selves, operating expenses were re- 
duced by $1,000,400,000, resulting in 
$900,000,000 saving to the public by rate 
cuts. But there is another side to this 
prosperity coin. In 1928, there were 
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377,000 fewer men on the pay rolls than 
in 1920. 

From 1920 to 1930 the total freight 
business has remained stationary and 
during the same period the rail car- 
riers have lost one third of their pas- 
senger revenue. 

The beginning of the last decade was 
fairly prosperous. It has been during 
these last few years that the shadow of 
the wolf has appeared at the railroad’s 
door. The Interstate Commerce Com- 
mission has decreed that 5.75 per cent 
is a fair rate of return on the value of 
railroad property. Yet, during the year 
1930 up to September Ist, the Class 
1 roads had earned only 3.94 per cent 
return. The smaller roads made much 
less. 

In view of this downward trend in 
earning, it is small wonder that the rail- 
road companies hesitate to continue ex- 
penditures for enlargements. Operat- 
ing costs, says Commissioner Porter, 
have beer cut to the bone. Frugality 
alone will not save the railroads. Other 
means must be devised. 

What other means? A continuation 
of the consolidation program? A form 
of super control? Abandonment of 
minor rail branches? A transport com- 
pany owning and operating air, motor, 
and rail lines? Government ownership 
and operation? These are suggested 
remedies. 


F the four new rivals the air lines 
O appear least dangerous to Com- 
missioner Porter at present. He re- 
views the record of air line operations 
to date and finds it prospering but not 
particularly dangerous. He says: 


“We are gaining in air-mindedness. Fly- 
ing is a luxury form of transportation and 
we have been willing to pay for it. But 
already the air fares are approaching the 
train fares. No doubt the cost to the na- 
tion of the air mail, which is a form of 
subsidy, is justified by the fact that when 
and if the next war comes we will need 
planes by the swarm and pilots by the regi- 
ment. 

“Whether it is justified or not, it is there. 
I cannot pretend to say how many of the 
208,357 passengers carried in the first half 
of 1930 by air were taken from the rails. 
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A NEW SIGN AT THE RAILROAD CROSSING 


It would be possible to discover the net 
loss to the roads through the carriage by 
air of almost four million pounds of mail, 
perhaps, and it is certain that the greater 
part of the million and a half pounds of 
express carried by air was taken from 
them, because the Class 1 roads own the 
Railway Express Agency, and it is fair to 
point out that passenger traffic by rail de- 
creased almost 75 million dollars in 1929, 
as compared with 1928.” 


So much for the air. The author 
passes on to look at the water carriers. 


E ing more bottom. More companies 
are launching more boats. Some are 
common carriers; some are private 
freighters. Presumably they operate 
profitably. When the 9-foot chan- 
nel, now under construction, is com- 
pleted in the upper Mississippi, more 
boat traffic will follow. Every ton of 
this traffic is taken directly from the 
railroads. The Interstate Commerce 
Commission is even under instruction 
to compel the railroads to feed cargo 
from the hinterlands to port-to-port 
freighters who could not otherwise 


ACH year inland waters are carry- 
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operate profitably. This invariably 
means less money for the rail carriers 
and more for the marine carriers—by 
order of the Federal Government! 

Over and above this, numerous im- 
provements to competitive commercial 
navigation are being paid for by Uncle 
Sam. Fifty locks have been put in the 
Ohio river. Fifteen millions have 
been spent on the Monongahela river 
to give steel shippers the cheapest 
transportation in the world. The har- 
nessing of the Mississippi will send 
Northwestern wheat and Pennsylvania 
steel out to sea at unprecedented low 
cost. This program is still going on 
and on. Boats using those watery 
rights of way will pay no tax. The 
railroads, as taxpayers, will thus share 
in setting up this rival in business. 
Railroad right of way is taxed—and 
taxed aplenty. 

Commissioner Porter next looks at - 
the pipe line carriers. Last year there 
were 110,000 miles of them. Two of 
them now being built will carry gaso- 
line from Oklahoma and Texas, respec- 











tively, to the north and central west. 
Another will be used as a feeder for 
the Ohio Valley from the Atlantic Sea- 
board. Faucet stations will be 50 miles 
apart from which local shipments will 
be trucked into the hinterlands. Need- 
less to say, all of this traffic will be 
diverted from the railroads. Of course 
it is a logical development. But a good 
portion of the 285,000 tank cars now 
owned by the railroads will have to be 
junked. 

Perhaps the total revenue of 380 mil- 
lion dollars a year now received by the 
railroads from the transportation of 
petroleum products will ultimately be 
lost in this way. The pipe line industry 
has just started to find itself. 

Even electricity seems to be turning 
into a railroad rival. Take coal haul- 
ing, for example—a commodity that af- 
fects practically every railroad in the 
country. Power companies are asking 
themselves : 

“Why haul coal? Why not build a 
plant alongside a tipple, use the coal as 
it comes from the mines, and send the 
electricity over the wires ?” 

A good idea, agrees Mr. Porter, but, 
once more, rather hard on the railroads. 


Ast but not least there is the com- 

petition of motor carriers that 
seems to occupy most attention at this 
time. They are not actually subsidized 
because a subsidy is a cash contribu- 
tion and motor carriers do not get it in 
that way. But they get aid indirectly 
from the billion dollar road building 
bill which the American people are now 
paying annually. 

Commissioner Porter points out that 
railroad companies spend about a mil- 
lion a day for taxes on their private 
right of way and two million a day for 
maintenance of the same. How much 
do busses or trucks pay either in taxes 
or contributions to highway mainte- 
nance ? 

The roads must be built of course. 
That is progress, but again, it is 
pretty bad on the railroads when 
you figure that the very taxes they 
pay are used to keep up the highways 
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for their motor-driven competitors. 

The truth of the matter is that motor 
truck competition caught the railroads 
fast asleep. It has a great headstart. 
As late as 1928, railroads scoffed at 
truck competition. They said that the 
radius of the truck is 50 miles. 

This is not so today. The truck 
shipping habit has grown in leaps and 
bounds. Live stock shippers used to be 
compelled to delay shipments until a 
carload could be made up at their local 
station. Now they get prices by radio 
at night and deliver at the stockyards 
the next morning in their own truck. 
In 1929 more than 43 per cent of all 
hogs slaughtered at Omaha were 
shipped by truck. Figures for other 
markets are even higher. 


HE Association of Western Rail- 

way Executives, in a brief filed 
with the Interstate Commerce Commis- 
sion, states that less than carload busi- 
ness in the Western district has de- 
creased from 25,934,325 tons in 1920 to 
17,298,619 tons in 1929. Seventy-eight 
steam roads are now using 2,389 trucks 
for short-haul business in an effort to 
stem the fall in revenue. 

Commissioner Porter states, with full 
knowledge of existing attempted regu- 
lation by state and Federal commis- 
sions, that motor and water carriers are 
almost wholly unregulated. They may 
charge what they please. Only the rail- 
road is tied by regulation. 

The National Association of Motor- 
bus Operators reported that in 1930 
over 92,500 motor carriers covered 1,- 
750,000 miles in this country and car- 
ried 497,000 passengers between cities 
for $285,000,000. Doubledeck busses 
are being built. Sleepers are being 
added. The railroads are trying des- 
perately to fight back by rate cutting 
and excursion specials. 


HAT have the bus operators to 

say for themselves? What de- 
fense have they to make to this indict- 
ment that they are largely responsible 
for the present plight of the railroads? 
In the first place they deny the re- 
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sponsibility. In the second place, the 
bus men are inclined to put the blame 
on the failure of rail operators to take 
advantage of the economics accruing 
from consolidations, mergers, and sales. 
The bus men admit that railroads are 
over-regulated, thereby insinuating (so 
we suspect) that they should not them- 
selves be harassed by too much law- 
making emanating from Washington or 
anywhere else. 


Here is a passage from the “Editor’s 
Corner” of Bus Transportation, for 
December 1930, which purports to speak 
for the bus industry: 


“Without any doubt the railroads are 
faced with serious and perplexing problems. 
That they have suffered some loss in reve- 
nue as a result of rival competition from 
newly developed methods of transportation 
is also probably true. To represent to the 
American public, however, that rival com- 
petition is the major cause of the plight 
of the railways is a strong overstatement 
of fact. The major fundamental problems 
of the railroads are clearly defined and well 
understood. It is inconceivable, therefore, 
that legislators or any large portion of 
the thinking public can be easily misled 
into believing that the nature of these 
problems has suddenly changed. . . . 
The Interstate Commerce Commission has 
patiently and persistently pointed out for 
some time that there are too many rail- 
roads and too many miles of track in this 
country for all to be profitable. A year 
ago the commission recommended a plan 
for specific consolidation but as yet the 
railways have made no move to accept the 
solution proposed. 

“Over-regulation has contributed in a 
major way to the difficulties of railway 
operation and to higher operating costs. 
Each new regulation has created additional 
problems with a resulting tendency to curb 
the initiative of management. Knowing 
this, it seems inconsistent and shortsighted 
for the railway executives as a group to 
sponsor a plea for more regulation and 
higher taxation of the newer methods of 
transportation, which many of their own 
members are now using extensively and 
which, it is safe to predict, will be used 
even more extensively in years to come.” 


N other words, the bus men are in- 
clined to interpret the action of the 
Association of Railway Executives, in 
calling loudly for Federal laws to regu- 
late motor carriers as just another 
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loves company.” Over-regulation has 
spoiled the rail men’s own game; now 
they want it to spoil the bus men’s 
game. 

Finally, the bus men blame business 
depression for the bad times in the rail- 
road camp. They deplore the “crusader 
publicity” indulged in by the railroad 
operators and claim that it has resulted 
only in further depressing the price of 
rail securities, and discouraging addi- 
tional rail investment. 

The editors of Bus Transportation re- 
peat the rumor that the railroads have 
lobbied against the Parker-Couzens bus 
bill for the regulation of interstate 
motor carriers, which has been killed 
as far as the current session of Con- 
gress is concerned. They conclude: 


“After bus and truck operators, oil and 
pipe line companies, and coastal steamship 
lines have presented their side of the case 
to the public, it is conceivable that the pub- 
licity campaign instituted for molding pub- 
lic opinion in favor of the railways will 
collapse of its own weight and go down 
into history as just another tempest in a 


teapot.” 
R ETURNING to Commissioner Porter, 
we find that his concluding note 
holds no promise of future hope. He 
says: 

“This may be—in a world that at best 
is imperfect—for the benefit of all. If 
the railroads, driven to desperation, were 
to dip into their as yet sturdy credit and 
put trucks on the road in competition with 
today’s trucks and barges and fight one of 
the fine, old-fashioned, dog-eat-dog fights, 
it might end in every one being ruined. 
Under the present dispensation it appears 
that only the railroads will be ruined.” 


All of which leaves quite unanswered 
the question we started out to ask. 
What will happen to the railroads? 

—F. X. W. 


Witt tHE Rartroap Foittow THE STAGE 
CoacH? By Claude R. Porter. Nation’s 
Business. January, 1931. 

DeEcLARATION OF Poticy. Pamphlet of Asso- 
— of Railway Executives. November 


Eprror’s Corner. Bus Transportation. De- 
cember, 1930. Pages 670, 671. 











Why Radio Broadcasting Is Not 
a Public Utility Service 


AS I have been making a study in behalf 
of the American Telephone and Tele- 
graph Company, of the broadcasting industry 
and its future status, I was naturally much 
interested in Mr. Heinl’s article entitled, “Is 
a Broadcasting Station a Public Utility,” in 
your issue of September 18th. 

I am quite willing to agree with Mr. Heinl 
that there is a possible case which can be 
made out either way as a matter of theory. 
However, Mr. Heinl leaves the inference in 
his article that there is considerable doubt in 
a practical way what the result may be. I be- 
lieve a few comparisons will demonstrate that 
the final result is almost a foregone conclu- 
sion. 

The question of freedom of speech over 
facilities under license from the Federal Gov- 
ernment is the peg upon which Judge Robin- 
son and others hang their plea for the title 
of public utility. Let us consider for a mo- 
ment America’s leading champion of freedom 
of speech, the national press. 

These partisans constantly reiterate that 
freedom of speech is guaranteed in the Con- 
stitution and that they must be allowed every 
right to exercise so valuabie a prerogative. 
At the same time they uphold with quick vigor 
their right as private corporations to run 
their own business. If they had refused to a 
subscriber the opportunity of printing a par- 
ticular political document or of inserting a 
special comic strip within their pages, they 
would be the last to admit that any court or 
legislature, state or national, should have the 
power to overrule their position. Similarly, 
economic law rather than legal enactment con- 
trols the press in its rate schedules, both for 
space to the advertiser and the nominal 
amount charged the subscriber. Public senti- 
ment or the desire to please all sections of 
their community may influence their policy, 
but not commission regulation or legal en- 
—— so long as they keep within moral 
aws. 


HE broadcasting station, like the local 
newspaper, provides a considerable mass 
of current events, timely opinion, and pure 
entertainment features. Like the local news- 


paper, it may secure this material entirely lo- 


OUT OF 
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cally or combine it with material brought 
from afar. Advertising revenue is the main- 
stay of both. The one medium is planned 
with reference to eye reception and the other 
to ear reception. Otherwise, in the larger out- 
line thev are almost identical, although natu- 
rally the older art is far more developed and 
established in respect to its public position and 
legal practices. Although the press bears the 
radio no love, it could hardly see with equa- 
nimity an ultimate classification of public 
utility placed upon so close a relative. Any 
one familiar with the press field, I believe, 
would agree that every effort will be made 
to maintain the status quo. 

Ultimately, therefore, there is room for con- 
fidence that the politician who finds his local 
town with but a single newspaper and a sin- 
gle broadcasting station, both of the opposite 
party, will be unable to force his particular 
doctrines upon them through legal recourse. 
Public opinion and the spirit of fair play must 
remain his hope in both cases. 


O= point often emphasized by those urg- 
ing a public utility classification for 
broadcasting stations is the fact that they are 
licensed by a Federal commission. This con- 
tention overlooks the possibility of a separa- 
tion between the radio communication func- 
tion and the program supply function of the 
broadcasting station, a corporate distinction 
that could be made immediately effective if 
the public utility regulation were to be pushed 
in this direction. In that case, the private 
corporation furnishing programs either local- 
ly or at a distance for broadcasting, would be 
exactly similar to the newspaper or press as- 
sociation which utilizes the telegraph facili- 
ties of the Bell system and the local telephone 
facilities for the collection of news and fea- 
tures and delivers its completed product by 
street cars and motor vehicles licensed by the 
state but remains a private corporation de- 
spite its use of these public utility mediums. 
—Harry K. ScHAuFFLER, 
Special Representative, American Tele- 
phone and Telegraph Co., New York. 


-e 
A Wrong Case Is Cited 


pane _me to call your attention to an 
error in your issue of October 16th in 
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which you state, on page 456, that in the 
Pennsylvania , Co. Ne Public Service Com- 
mission, 252 U. “The court held that 
notwithstanding the _ * that Congress had 
taken no action in the matter the state was 
without authority to regulate.” 

In 252 U. S. 29, the court said, “In deal- 
ing with interstate commerce it is not in 
some instances regarded as an infringement 
upon the authority delegated to Congress, to 
permit states to pass laws indirectly affecting 
such commerce, when needed to protect or 
regulate matters of local interest. Such laws 
are operative until Congress acts in its su- 
perior authority by regulating the subject 
matter for itself.” 

It is unnecessary to quote other pertinent 
statements of the court other than to call 
your attention to the court’s statement in 


the final paragraph on page 31, which is, 
. and we agree with that court, un- 
til the subject matter is regulated by con- 
gressional action, the exercise of authority 
conferred by the state upon the public serv- 
ice commission is not violative of the com- 
merce clause of the Federal Constitution.” 
—THatcuHer C. Jones, 
Assistant Professor of Finance, 
New York University. 





Norte. 

HE case referred to is a miscitation. 

The correct citation is State ex rel. Bar- 
rett v. Kansas Nat. Gas Co. 265 U. S. 298, 
P.U.R.1924E, 78. In the New York case 
cited the sale was not to distributing com- 
panies, and moreover, the state court decision 
was affirmed. 








Five Ways in Which the Taxicab Owners 
Want to Be Regulated 


A= now the taxicabs are seeking commission regulation. Here is a resolution 
recently adopted by the Dixie Association of Taxicab Owners at Memphis, 
Tennessee ; it is similar to a resolution adopted last June at the Chicago Conven- 


tion of the National Association of Taxicab Owners. 


Members of these organ- 


izations are now working to have the five points set out below incorporated into 





the regulatory laws of their own states. 


“BE IT THEREFORE RESOLVED, that in seeking 
such legislation that the following five points be emphasized 
as essential to a proper law or ordinance regulating taxi- 
cabs: 

“1, Place the taxicab under the control of state or city 
utility commissions. 

“2. Require the showing of public convenience and neces- 
sity before additional cabs are permitted to operate. 

“3. Require taxicabs and livery operators to furnish the 
regulatory commission or body with evidence that they can 
indemnify the public against loss from accidents. 

“4, Require all charges to be based on the taximeter. 

“5. Designate minimum and maximum rates based on 
study of operation costs plus reasonable profit under special 
conditions of locality in which company is being operated.” 
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WHAT READERS ASK 


Out of the mail bag of the editors have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
swers. What questions do you want to ask? 


QUESTION 


What is the meaning of the term 
“vate base’ and how did it originate? 


ANSWER 


The term “rate base” means the base upon 
which the return to which a utility is enti- 
tled is calculated. The two factors which de- 
termine the reasonableness of the wholy body 
of rates of a utility company are, therefore, 
the “rate base” and the rate of return which 
is allowed on that base. 

The first appearance of the term “rate base” 
in the decisions of the commissions seems to 
have been in a case before the Washington 
commission in 1916. The commission was 
trying to avoid the confusion which it said 
attacked the term “fair value.’ Chairman 
Reynolds, in his opinion, said: “When we 
speak of ‘rate base,’ he who runs may read 
and understand, but when we speak of ‘fair 
value,’ we are in the midst of confusion. 
(Public Service Commission v. Pacific Teleph. 
& Teleg. Co. P.U.R.1916D, 947.) 

The Washington commission. at the time 
of the adoption of the term, did not follow 
the Federal rule of value as the basis of the 
return and indicated that the reasonable 
amount of capital upon which the return 
should be earned was not necessarily the 
“fair value” and should, therefore, be called 
the “rate base.” The utility companies are 
entitled as a matter of law to a “rate base” 
equal to the “fair value” of their property; 
but if a utility company and the ratepayers 
should agree to a figure somewhat less, the 
figure agreed upon would be the “rate base” 
in that particular question. In several in- 
stances utility companies have entered into 
service at cost contracts with municipalities 
in which a value for the property is agreed 
upon. The figures taken as the value of the 
property in such cases would, of course, be 
the “rate base.” The rate base in a particular 
case is, therefore, not necessarily synonymous 
with present value. 


QUESTION 


What has been the attitude of the 
various public service commissions on 
the question of the justice of a service 
charge? 

ANSWER 


The various commissions before which this 
question has been raised have held that the 
service charge is equitable. The only differ- 
ence of opinion that has arisen among the 
commissions has related to the amount of the 
charge in particular cases. The charge is im- 
posed for the purpose of securing payment 
from customers for certain expenses which 
they impose upon the utility companies irre- 
spective of whether they use any of the serv- 
ice or not. In several instances commissions, 
admitting the justice of the charge, have re- 
fused to put it into effect simply on the 
ground that its purpose is misunderstood by 
the public. 

One of the arguments against a service 
charge is that it imposes a burden upon poor 
folks who are unable to pay. The utility 
companies, however, claim that the persons 
who are being carried at a loss are not of 
the poorer class but of the well-to-do. 

In a case before the Michigan commission, 
(Re Grand Rapids, P.U.R.1923C, 453), a 
careful analysis was made for the pur- 
pose of determining the class of gas con- 
sumers who were not paying for the actual 
cost of their service to say nothing of any 
return to the company. This showed that 
they were not, as commonly supposed, people 
in humble circumstances but were consumers 
who were quite able to bear the burden of 
these costs. It was shown conclusively that 
the small users of gas were largely business 
concerns and professional men; and that this 
small consumption was in homes and apart- 
ments of the middle class where there were 
only two or three in the family, where there 
were no children, or the children had grown 
up and left home, and where the family went 
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out for meals or bought partially prepared 
food and did very little cooking, and in the 
homes of the more fortunately situated who 
spend several months of the year away from 
home with the house closed and, consequent- 
ly, with little or no consumption of gas. One 
of the commissioners during the hearings in 
this case said: 


“I think the commission has reached the 
conclusion in other cases that the real small 
consumers of gas are not ordinarily the 
working men and poor people but are just 
the class of people like doctors, dentists, 
lawyers, etc., who can afford to pay for any 
burden they put upon the gas company.” 


The commissions, therefore, have been in 
favor of the service charge; but it is appar- 
ently never a popular innovation, and there 
is considerable political opposition to it. 


e 


QUESTION 


Was the early regulation of prices 
in England confined to the rates of the 
so-called public calling? 


ANSWER 


No. There was a rule of the common law 
requiring the rates charged by those engaged 
in public callings should be _ reasonable. 
Whether this was a rule to be applied in cases 
in which no voluntary contracts with refer- 
ence to the rates were made is not very clear; 
but the ancient rule of the common law was 
supplemented by considerable legislation deal- 
ing with prices which was evidently not en- 
acted on the theory that the callings affected 
were public callings. These statutes even 
eaee the wages of various sorts of arti- 

cers and laborers and even specified prices 
for the threshing of all sorts of corn. Here 
is an example of the form of a provision in 
one of these ancient statutes enacted in 1330. 


“Wines shall be assayed and sold at reason- 
able Prices. 


“Item, Because there be more Taverners 
in the Realm than were wont to be, selling 
as well corrupt Wines as wholsome, and 
have sold the Gallon at such Price as they 
themselves would, because there was no 
Punishment ordained for them, as hath been 
for them that have sold Bread and Ale, to 


the great Hurt of the People; it is accord- 
ed, That a Cry shall be made, that none be 
so hardy to sell Wines but at a reasonable 
Price, regarding the Price that is at the 
Ports from whence the Wines come, and 
the Expenses, as in Carriage of the same 
from the said Ports to the Places where 
they be sold; and that Assay shall be made 
of such Wines two times every Year, Once 
at Easter, and another Time at Michaelmas 
and more often, if need be, by the Lords of 
the Towns and their Bailiffs, and also by 
the Mayor and Bailiffs of the same Towns; 
and all the Wines that shall be found cor- 
rupt, shall be poured out, and the Vessels 
broken. And the Chancellor and Treasur- 
er, Justices of the one Bench and the other, 
and Justices of Assise, shall have power to 
enquire upon the Mayors, Bailiffs, and Min- 
isters of Towns, if they do not according 
to this Statute; and besides that, to punish 
as Reason shall require.” 


e 


QUESTION 


Can commissions fix salaries and 
determine the wages of public utility 
employees? 

ANSWER 


Ordinarily the answer would be, no. The 
fixing of salaries is a matter resting with the 
company. That does not mean, however, that 
the commission has nothing to say about it. 
A commission has the power to determine 
whether or not operating expenses are rea- 
sonable. Commissions have often held that 
salaries beyond a certain amount shall not 
be allowed as an operating expense. Any- 
thing above this may be paid if the company 
chooses but at the expense of the stockhold- 
ers and not the ratepayers. 

The wages of employees as distinguished 
from the salaries of officers are seldom, if 
ever, refused approval by the commissions. 
Probably it can safely be left to the manage- 
ment of a company not to pay too high 
wages. 

There have been some instances in which 
commissions have by a special arbitration 
agreement fixed the wages of employees. In 
this capacity the commissions act under 
special authority more in the nature of a 
labor board than in exercising the ordinary 
functions of a regulatory commission. 





What Commissioners Do Besides Fix Rates 


Com to common belief, a large part of the time of the state 
regulatory bodies is devoted to tasks which are as unspectacular 


as they are basic and important. 


What some of these tasks are will 


be described in a coming issue of this magazine by CHAIRMAN LEE 
Dennis of the Board of Railroad Commissioners of Montana. 
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The March of Events 





Alabama 


Approval Sought for Wholesale 
Natural Gas Contract 


T= commission has been asked to ap- 
prove a contract between the Southern 
Natural Gas Corporation and the Southern 
Cities Public Service Company for the sale 
of natural gas to the latter company. The 
Southern Cities Company is a holding com- 
pany or parent organization for distributing 
utilities in several Alabama cities. The 
Southern Natural Gas Corporation is a sup- 
ply company selling gas under contract and 
does not come under the jurisdiction of the 
commission except through its intercorporate 
relationship with the Alabama Natural Gas 
Company. 

Opposition to the contract by counsel for 
the city of Mobile developed at a hearing on 
December 3rd on the ground that domestic 
gas consumers in Mobile are paying higher 
rates than consumers in Biloxi and Gulf- 
port, Mississippi, where gas is distributed 
from the same pipe line. 

The contract is for the supply of natural 
gas for a 20-year period, and provides for a 
general increase in rates for the first 5-year 
period. It takes cognizance also of the va- 
rious class rates put into effect by the dis- 
tributing companies. While the home scale 
is upon a fixed basis, the industrial scale 
varies in proportion to the amount paid by 
the industrial consumer. Witnesses for the 
companies testified that the wholesale rates 


were the lowest obtainable, although there 
was evidence introduced that lower rates had 
been granted elsewhere. 


Will Urge Return of Powers 
to Cities 


A=—— fight is threatened to have the 
powers of the public service commission 
curtailed and to have the control over gas 
and electric rates and service in cities re- 
turned to the local authorities, according to 
the Mobile Register. An amendment to the 
state utilities act will be sought by the Ala- 
bama League of Municipalities at the 1931 
session of the legislature. 

Before the creation of the public service 
commission the Alabama Railroad Commis- 
sion had jurisdiction over carriers, while the 
control of the other utilities was vested in 
city authorities. 

City Commissioner Harry T. Hartwell, 
chairman of the executive committee of the 
league, in urging the return to the old sys- 
tem said that he was convinced that the 
urban communities, acting through their 
established governing boards, are entitled to 
the right of a voice in saying what shall be 
fair and reasonable rates for electric and gas 
service. There is, apparently, no intention to 
seek the withdrawal of powers over carriers 
from the commission. 


e 
California 


Rehearing Asked on Gas and 
Electric Rates 


PETITION has been filed with the commis- 
sion by the Los Angeles Gas & Elec- 

tric Corporation asking for a rehearing on 
the recent order reducing rates approximately 
$1,350,000 for gas service, making permanent 
the temporary electric rates heretofore fixed 
by the commission, and continuing in effect 
reductions approximately $750,000 a year for 
the service of electricity under those rates. 
It is asserted that the commission erred 
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in fixing the rate base at $60,704,000, and 
that the fair value of the properties and busi- 
ness is not less than $95,767,321. The rate 
,fixed by the commission, according to the 
petition, will fail to yield the company a fair 
return upon the value of its property de- 
voted to public use by an amount in excess 
of $2,000,000 a year. 

Representatives of the company have point- 
ed out that the commission arrived at the 
rate base by the historical cost theory, but 
they say that in doing so the commission ar- 
rived at a figure less than the true historical 
cost. 
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Cut Rates Defended 


HE Pacific Gas and Electric Company has 

filed with the commission an answer to 
the application of the Modesto Irrigation Dis- 
trict that the company be restrained from al- 
leged unfair competition because of recently 
reduced electric rates. The San Francisco 
Chronicle says: 

“It is contended in the answer of the P. G. 
and E. attorneys that three successive reduc- 
tions in rates for light and power have been 
made by the Modesto Irrigation District’s 
power system, that in each case the P. G. 
and E. met the reduced rates in accordance 
with the Public Utilities Act and with a spe- 
cial statute passed in 1913 defining ‘unfair 
competition and discrimination.’ ” 

The company points out that the district, 
itself, is not subject to the jurisdiction or 


supervision of the railroad commission. It 
makes its own rates without control of any 
state body. Like all municipal subdivisions 
it is tax free, while the company pays 73 
cents on every dollar of gross revenue to 
the state, and other taxes to the Federal Gov- 
ernment and local subdivisions. 

The company outlined the history of its 
activities in the Modesto area, stating that 
through a predecessor it started service there 
in 1904, while the Modesto Irrigation District 
built an irrigation and power system in 1923. 
It is charged that the district developed its 
business by taking consumers away from the 
company rather than by building up an in- 
dependent business of its own, and the dis- 
trict paralleled and duplicated the existing 
lines and facilities of the company. At first 
it charged the same rates fixed by the com- 
pany. 


e 
Distri&t of Columbia 


Pupils’ Fare Urged 


A to give the public utilities com- 
mission power to allow school children 
a reduced rate of car fare, the amount of 
the reduction to be worked out by the com- 
mission was advanced at the public hearing 
held by the Senate District Committee on 
December 11th. The Washington Star says: 

“The pending bill, which has passed the 
House, fixes a rate of 2 cents for school chil- 
dren. Officials of both street railway com- 
panies told the Senate Committee they are 
opposed to Congress fixing any definite rate, 
but would be willing to see the necessary 
authority vested in the commission to Geter- 
mine the rate after hearings and investiga- 
tion. 

“After more than an hour of discussion, 


Senator Copeland, Democrat, of New York, 
advanced a suggestion that anne give the 
commission the power and authority to de- 
cide the matter, provided the rate for school 
children shall not exceed half the regular 
rate. No formal committee action was taken, 
but Senator Copeland suggested that the 
various interested groups confer and try to 
agree on a revised bill. . . . 

“William F. Ham, president of the Wash- 
ington Railway & Electric Company, and John 
H. Hanna, head of the Capital Traction, said 
the pending bill, fixing a 2-cent school rate, 
would put a financial strain on the compa- 
nies. In substance the position of the com- 
panies was that rates should be fixed by the 
commission after considering all the factors 
involved, and changed from time to time as 
conditions change.” 


e 


Illinois 


First Chicago Subway Ordinance 
Is Adopted 


Awe ordinance in Chicago was adopt- 
ed on December 15th over the protest 
of a large number of property owners who 
are expected to pay 65 per cent of the cost. 
The alderman from their ward cast the only 
dissenting vote. Mayor Thompson, a few 
minutes after its adoption, affixed his signa- 
ture. The Chicago Tribune says: 

“The ordinance, the first subway ordinance 
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adopted in Chicago, provides for the con- 
struction of a 4-track subway in State street 
between 18th street and Chicago avenue. A 
mezzanine floor will be constructed between 
Congress and Lake streets. 

“The estimated cost is $44,500,063, of 
which the property owners will be asked to 
pay 65 per cent or $26,745,000. The amount 
to be paid out of the transit fund—on public 
benefits on the subway and the cost of the 
tunnel under the river—will be, if the court 
approve the contemplated assessment roll, 
$17,755,000.” 
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Indiana 


present charge for installation of a phone 


Telephone Installation Charges 
Are under Scrutiny 


HEARING was called for December 17th 

by the public service commission looking 

to the reduction of present telephone installa- 

tion charges in all parts of the state. In 

regard to this investigation the LaPorte 
Herald-Argus informs us: 

“The commission contemplates cutting the 


or private branch trunk from $3.50 to $2. 
It plans to make the following other cuts: 
For installation of additional private branch 
exchange, from $3.50 to $1.50; for installation 
of extension phone or extension bell, from 
$2 to $1.50; for changing type of phone, 
from $3 to 1.50; for moving phone from one 
building to another, from $3.50 to $2; for 
sie phone in same building, from $3 to 


e 


Kansas 


Common Law Invoked to Curb 
Interstate Rates 


AT. has been filed by the state of 
Kansas and the public service commis- 
sion in the district court of the United States, 
for the first division of the district of Kan- 
sas, in which it is sought to apply the prin- 
ciples of the common law to the Cities Serv- 
ice Gas Company in its business of trans- 
porting and selling natural gas in interstate 
commerce. 

The charge is made that unreasonable and 


discriminatory rates are being collected by 
the company which is “engaged in the busi- 
ness of a gas pipe line company, purchasing, 
selling, and transporting natural gas by pipe 
lines in interstate commerce in and through 
Kansas and other states of the United States; 
and as such interstate commerce agency is 
subject to and governed by the principles df 
the common law operative upon such inter- 
state commercial transactions, as the com- 
mon law has not been modified by congres- 
sional enactment in so far as it pertains to 
interstate commerce by gas pipe line com- 
panies.” 


e 


Missouri 


Inventory Not Needed in Union 
Electric Case 


HE public service commission on Decem- 

ber 5th ruled that a complete inventory 
of the Union Electric Light & Power Com- 
pany property is not necessary before the 
commission considers the rate reduction plea 
of the city of St. Louis, says the St. Louis 
Star. The Star, in reporting the Commis- 
sion proceedings, says: 

“The hearing on the rate schedule, which 
has been in progress since Monday, was ad- 
journed until January 12th. The week has 
been devoted to testimony of experts em- 
ployed by the city. 

“Just before adjournment Frank Boehm, 
vice president of the company, explained the 
methods of calculation by which the com- 
pany estimates the value of $85,529,225 it 
has placed upon its properties. The city con- 
tends that the value of property used in St. 
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Louis is not more than $40,000,000.” 

The commission, in making the above rul- 
ing, said: “The commission rules that an 
inventory and appraisal is not an indispensa- 
ble legal prerequisite to a determination of 
the reasonableness of existing rates. The 
commission cannot determine in this case or 
in any case where there has been an inven- 
tory and appraisal whether the evidence pre- 
sented is sufficient to determine the reason- 
ableness of existing rates until the evidence 
is in and the commission has had an oppor- 
tunity to examine it. 

“If the commission finds that all the evi- 
dence in the case is not sufficient to make 
a finding of value, or a tentative finding of 
a maximum value which would determine the 
maximum rate, then it can make no order 
respecting either value or rates without an 
inventory and appraisal being made. 

“If the commission finds that the evidence 
in the case is sufficient to make a finding as 
to value, or a tentative finding of a maxi- 
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mum value and consequently the reasonable- 
ness of existing rates, it will do so. The 
commission does not believe it is necessary 
in every instance to postpone consideration 
of the reasonableness of rates until either 
it or the company shall have made an inven- 
tory and appraisal. 

“In this case the commission may at the 
time it issues its order authorize an inven- 
tory and appraisal in order to arrive at a 
final adjudication of its order. 

“Admittedly, an inventory and appraisal is 


e 


the best evidence of present value of physical 
property, but it does not follow that it is the 
only evidence of the present value which the 
commission may consider. There may be 
other sufficient and credible evidence of value 
from which the commission may make a ten- 
tative finding of maximum value as the basis 
for considering the reasonableness of exist- 
ing rates and then may at its discretion order 
an inventory and appraisal if it deems it nec- 
—*. for further consideration of present 
value 


New Hampshire 


Rate Reductions from Associated 
Control Are Claimed 


a= reductions for New Hampshire con- 
sumers have resulted from operation of 
the New Hampshire Gas & Electric Company 
of Portsmouth and the Derry Electric Com- 
pany as units of the Associated Gas & Elec- 
tric Company system, according to testimony 
by witnesses for the utilities, as reported in 
the United States Daily. This was in con- 
nection with the inquiry by the commission 
into the financial and operating structure of 
the local utilities. This paper continues as 
follows: 

“It was reasserted also that the connec- 
tions with the so-called service companies 
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had been beneficial to both of the New 
Hampshire utilities. 

“Robert W. Upton, counsel for the utih- 
ties, in replying to questions asked by the 
state counsel, Louis E. Wyman, suggested 
that the ‘differences between the companies 
and the public service commission as to 
the interpretation of the statutes and laws ap- 
plicable to public utilities should be sub- 
mitted to the state supreme court for an 
opinion. The state law, it was explained, 
provides a method by which such matters may 
be certified directly to the court. 

“Mr. Upton declared that if it should be 
demonstrated that the companies are wron 
in their interpretaton of the law, they wi 
undertake to comply with the law as it may 
be established. 


New Jersey 


Tax Deductions for Firemen’s 
and Policemen’s Rides 


HE Gopsill Act, which allows a trans- 
portation company to deduct from its 
franchise taxes fares of police and firemen 
who ride without payment, has been attacked 
in the supreme court as unconstitutional by 
7 Binal of Newark. The Newark News re- 


Pr Acts of 1906 and 1916 called upon Public 
Service to pay 5 per cent of its gross receipts 
of trolley and bus fares on lines within 
Newark to the municipality. This year Pub- 
lic Service turned over to Newark $170,- 
649.69, after first deducting $32,776.25 under 
> purported authority of hte Gopsill Act 


9: 

“The deduction was for fares of firemen 
and policemen on duty here from May 7, 
1929, to and including April of this year. 
The city seeks to compel Public Service to 
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add $32,776.25 to the amount paid, contend- 
ing the Gopsill Act is void and unconstitu- 
tional on these grounds: 

“Its object is not expressed in its title. 

“It seeks to compel a municipality to pay 
fares for officials who may not be of that 
municipality. 

“It seeks to permit Public Service to de- 
duct these fares arbitrarily. 

“It attempts to regulate illegally the in- 
ternal affairs of municipalities; and the act 
itself is in the form of an amendment to 
the public utilities corporations act, when it 
really relates to taxation.” 


aa 


Break in Combine against Utility 
Charged to Intoxication 


HE Independent Bus Owners of Hobo- 
ken, according to testimony before the 
public utilities commission, had an agree- 








ment under which they were not to sell to 
Public Service or any one else. One of their 
members, however, it was said, transferred 
five auto busses to Public Service Codrdi- 
nated Transport while he was intoxicated. 

When the matter came before the commis- 
sion for approval of the transfer, counsel for 
the Independent Bus Owners Association of 
Hoboken asked for an adjournment because 
“the man was drunk when he signed the pa- 
pers.” The operator was described as “one 
of our weaker brothers.” 


A 
5-Cent Fare Increases Revenue 


oun L, O'Toole, vice president of Public 
Service, according to the Newark Call, 
has conceded that “what figures we have in- 
dicate there has been improvement in reve- 
nue since going back to the 5-cent fare.” 
The trolleys and busses abandoned the token 
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system on November 2nd. The November 
revenues were smaller than for November, 
1929, but not so small as they had been in 
October and several preceding months during 
the token régime, as compared with the 5- 
cent fare in those months a year ago. The 
Call says: 

“The slight increase in revenues for No- 
vember over October is taken to mean even 
a greater patronage of the busses and trolleys 
by the public, with whom the token scheme 
was unpopular ever since its inception last 
January. Only 3 per cent of the riders would 
pay the 10-cent cash fare. The rest bought 
ten tokens for half a dollar or walked. 

“Mr. O'Toole explained that officials from 
traction companies in several parts of the 
country have visited or written to Public 
Service executives to find out how the flat 
5-cent fare was working here. It has been 
abandoned generally but a few cities have 
done like Newark and restored the nickel 
fare to stimulate patronage.” 


zg 
New York 


Commuters’ Fares Aired 


ape hearings before a joint session of 
the public service and transit commissions 
on the proposal of the New York Central 
Railroad Company to increase commutation 
fares were started on December 12th in a 
room crowded with Westchester, Putnam, 
and Dutchess mayors, corporation counsels, 
and other officials representing 40,000 com- 
muters, who, while lacking organization as 


a body, were well united in vehement pro- 


tests, says the New York Times. 

The commuters demanded a reduction of 
the present rates of the New York, New 
Haven & Hartford Railroad. The proposed 
increase of the New York Central was char- 
acterized as practically the same as that 
granted the New Haven road about three 
years ago. The Times adds: 

“Mr. Maltbie explained that the function 
of the commission and its staff was to see 
that facts were brought out. But the com- 
mission, he added, cannot use state funds to 
present the case for the public, and if it did 
the same aid would have to be given to the 
other side.” 

There has been much discussion of the 
question who should bear the expense of 
fighting the increase. Several of the officials 
ef towns and cities have taken the position 
that they had no right to tax residents to 
retain counsel. This was the view of the 


mayor of White Plains, who gave as his 
reason the fact that the town of White 
Plains was not the consumer. 


Railroad pa- 
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trons had called upon the commission to 
furnish experts. 


aa 


Urges Commission Control of 
Water Utilities 


NNOUCEMENT has been made, according 

to the New York Times, that the In- 
wood Chamber of Commerce would urge As- 
semblyman Edwin Wallace to reintroduce 
legislation in the 1931 session of the legis- 
lature to place all private water concerns 
under the supervision of the public service 
commission. 


¥ 


Valuation of Foreign Producing 
Company Admitted 


Ts public service commissioners sitting 
in the Iroquois Gas Company Case over- 
ruled objections of the utility and admitted 
a report on the valuation of the United Nat- 
ural Gas Company in Pennsylvania, deter- 
mined from the company’s books. This was 
in connection with the question of charges 
by the Pennsylvania producing company to 
the local distributing company. This, says 
the Buffalo Times, means that the New York 
commission will determine a fair rate for 
the charges of the Pennsylvania producing 
company, which lies entirely outside the 
jurisdiction of the commission so far as en- 
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forcing the rate is concerned. This is an 
unusual procedure in commission regulation. 
The Times goes on to say: 

“But the price to Buffalo consumers is 
affected because the price which the Iroquois 
Company pays at the state line—50 cents a 
thousand cubic feet—is one basis of the gas 
company’s application for an increase in rates 
to Buffalo consumers. 


“On the basis of ‘the report on the book 
value and costs of the United Natural Gas 
Company, attorneys for Buffalo and for the 
public service commission say the rate should 
not be higher than 42.05 cents a thousand 
cubic feet, and that if the fact be taken into 
consideration that all the gas produced and 
bought by the United Company is pooled, the 
rate would be even lower—39.9 cents.” 


e 


Ohio 


Demand Entry of Related 
Gas Company 


DEMAND was made before the Ohio com- 

mission on December 10th that the Fed- 
eral Gas & Fuel Company come into the 
present appeal case of the Columbus Gas & 
Fuel Company from the 48-cent gas rate in 
Columbus. James Butler, chief of counsel 
for the city, said: “We want them to come 
into the case and not hand their figures in 
through the window.” 

This action followed the statement of Ed- 
ward C. Turner, counsel for the Columbus 
Gas & Fuel Company, that the figures of the 
Federal Company would be produced, says 
the Columbus Dispatch, which adds: 


“The question was brought up Tuesda 
afternoon by the stand taken Frank 
Geiger, chief commissioner, that since both 
companies serve the city and are owned 
the one parent company, figures of 
firms should enter the field. 

“The admission of L. A. Seyffert, treasurer 
and director of local companies, that 
each served a distinct part of the city, 
brought up the question. 

“If both companies serve the community, 
if both are owned by the one parent company, 
the Columbia Gas & Electric Corporation, 
and with both having substantially the same 
officers and m a Judge Geiger said 
in effect he failed to see why the cial 
condition of both companies | should not es 
considered at the same time.” 


e 


Pennsylvania 


Water Rate Decision Causes 
Appeal Threat 


HE Scranton city council has requested 

the chairman of the Lackawanna county 
executive committee in charge of the water 
rate fight against the Scranton-Spring Brook 
Water Service Company to call a meeting 
of the committee with a view to filing an 
appeal from the public service commission’s 
decision in the rate case, although, says the 
Scranton Times, there is little chance that 
the appeal will be pushed because of the 
expense. This move was termed “purely a 
— gesture.” 

The decision was a partial victory and 
partial defeat for both sides. The rates 
proposed by the water company were not 
allowed but rates were allowed which were 
above those demanded by consumers. 
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Light is shed upon the devious ways of 
officeholders in their treatment of these mat- 
ters by this excerpt from the Times: 

“By stating that they favor an appeal they 
will have the opportunity to avoid including 
$121,000 in the 1931 budget, which must be 
provided for sooner or later to meet the 
city’s unpaid water bills and to cover the 
$66,000 bill estimated for next 
clusion of this huge sum in the budget ‘would 
necessitate a tax increase which the legis- 
lators are anxious to avoid at this time, in- 
asmuch as two of them, Councilmen Harry 
E. Apgar and Samuel H. Bevan, are running 
for reelection next year. By having an a 
peal filed the councilmen can stall off 
inclusion of the $121,000 in the budget on 
the ground that the money should not be paid 
while an appeal is pending.’ 

Municipal ownership femloes say that the 
decision means “war and possibly bloodshed.” 











The Latest Utility Rulings 





United States Supreme Court 


Broad River Power Co. et al. v. South 
Carolina ex rel. Daniel. (No. 528.) 
The court refused to review a decision 
of the South Carolina Supreme Court 
compelling the utility to supply service 


through one branch of its franchise al- 

though financial loss ensued burdening 

subscribers to other services of the util- 

- (See Utilities and the Public, page 
9.) 


United States District Court for Michigan 


Michigan Bell Telephone Co. v. Odell 
et al. (No. 1322.) The master’s re- 
port declaring confiscatory certain rate 
orders of the Michigan commission 
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prescribing maximum telephone rates 
was confirmed upon application to the 
Federal court. (See Utilities and the 
Public, page 59.) 


United States District Court for South Carolina 


South Carolina Railroad Commission 
v. Safety Transit Co. The South Caro- 
lina commission brought suit to the su- 
preme court of that state to enjoin the 
operations of an interstate bus carrier 
over South Carolina highways. The 
suit was removed to Federal court by 
the defendant. The commission con- 


tested the removal on the ground that 
the amount involved did not exceed 
$3,000, so as to warrant Federal juris- 
diction; and further that no Federal 
jurisdiction could exist in any event be- 
cause the proposed operations were in 
part intrastate. The court decided 
against the commission on both points. 


Alabama Commission 


Birmingham Traffic Asso. v. Mobile 
& Ohio Railroad Co. (Docket 5930, 
Sub. No. 1.) The interchange of car- 
load freight between the railroad com- 
pany and the Alabama Power Com- 
pany’s lines at Holt, without transfer 
of lading, was found to be dependent 


upon the use of tracks belonging to an 
iron company, not a common carrier. 
The commission ruled that in the ab- 
sence of consent by the owner of such 
connecting tracks, it was without power 
to require interchange of carload 
freight. 


California Commission 


Re Columbia Utilities Co. of Calif., 
Ltd. (Decision No. 23066, App. No. 


16981.) In authorizing the issuance of 
400 shares of nonpar stock at $25 per 
share, the commission ruled that it is 


not in the public interest that 2,500 
shares of stock be issued as against an 
investment of $10,000. The commission 
also ruled that neither the Public Utili- 
ties Act nor its own Rules of Procedure 

















require the appointment of a stock 
transfer agent nor the approval or con- 
firmation thereof by the commission. 


* * * 


Re Motor Transit Co. (Decision No. 
23070, App. No. 16665.) In authoriz- 
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ing various abandonments and rerout- 
ings of the Motor Transit Company, 
the commission stated that population 
and house counts are not secure bases 
for assuming patronage of transporta- 
tion service because of private automo- 
bile travel. 
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Florida Supreme Court 


Re Edwards. (130 So.615.) A Flor- 
ida law of 1929 gives motor carriers, 
operating on or before April 19th of 
that year, the privilege of obtaining the 
certificate of convenience as a matter 
of right, but fails to specify the time 
limit within which such operators must 
apply for such certificates. Harold R. 
Edwards was operating between Tampa 
and Orlando before the dead-line date, 
but during the following year did not 
file an application for a certificate to 
cover his entire operations. When he 
did so, the commission refused to issue 
one to him. The court sustained the 
commission holding that in the absence 
of a specified time limit the legislature 
must have intended a “reasonable time,” 


and that the commission was justified 
in refusing to consider applications un- 
der this section after the expiration of 
a whole year. 

* * * 


Seaboard Air Line Railway Co. et. 
al. v. Wells, et al. (130 So. 587.) The 
action of the Florida commission in 
granting a certificate of necessity au- 
thorizing night bus service, not giving 
due consideration to existing railway 
service, was overruled and the certifi- 
cate quashed. The court held that the 
commission’s position was contrary to 
the intention and substance of the stat- 
ute giving the latter jurisdiction over 
motor carriers. 
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Illinois Supreme Court 


People ex rel. Johns v. Thompson, et 
al. (No. 20265, 173 N. E. 137.) Not- 
withstanding the fact that according to 
prior decisions the taxicab business is 
not a public utility subject to regulation 
by the state commission, an ordinance 
of the city of Chicago creating a mu- 
nicipal public vehicle license commission 
and requiring taxicab operators to pro- 


e 


cure a license on application was held 
to be a proper exercise of municipal 
power. This type of regulation, how- 
ever, is based upon the city’s police 
power to control the use of its streets, 
and does not include rate making or 
other usual regulatory powers of the 
state commission, which are retained by 
the state. 


Indiana Commission 


Re Commonwealth Telephone Corp. 
(No. 10233.) The petition of the Com- 
monwealth Corporation to collect a toll 
charge of 10 cents per message on all 
messages received from the switchboard 
of the Wilkinson Switchboard & Tele- 
phone Company was granted, although 
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the distance between the two communi- 
ties was only two miles and unquestion- 
ably a unified telephone service could 
be furnished with more convenience 
throughout the exchange areas served 
by both companies. The commission 
stated that it knew of no law which 














compelled one utility to offer free 
switching service to a neighboring tele- 
phone utility, although it conceded that 
some state commissions had ordered the 
continuation of such arrangements. 


* * * 


Re Johnson County Telephone Co. 
(No. 10084.) A petition for increased 
rates was denied because of alleged ir- 
regularities and avoidable losses result- 
ing from the utility’s intercorporate 
relations. A conservative adjustment 
of rates in the company’s favor, how- 
ever, was allowed. The commission re- 
fused to permit a charge for “service” 
to be added to the purchase price of 
the utility’s property in ascertaining 
the rate base. The bare price at which 
a seller is willing to sell utility prop- 
erty was said to be the only evidence 
of value in so far as price ts evidence 
of value. Unused property was held 
to be properly included in a valuation 
for purposes of security issues, but 
properly excluded in a valuation for 
rate-making purposes. Notwithstand- 
ing the offer of the utility to exclude 
the amount of a fee paid to its holding 
company for “managerial services,” 
from this rate proceeding, the commis- 
sion required the petitioner to repossess 
such money and to restore it to surplus 
as an improper expenditure from its 
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miscellaneous expense account. Evi- 
dence of the value of such services ren- 
dered commensurate with this fee was 
held to be lacking. 


* * * 


Re Rushville. (Cause No. 10280.) 
In granting a petition of the city of 
Rushville for approval of a contract to 
purchase an electric light line from the 
commissioners of Rush county, the 
commission warned that such approval 
was not to be taken as authority for 
municipal utilities to occupy indiscrimi- 
nately rural territory. The present 
financial condition of the railway utili- 
ties, for instance, was deplored. The 
commission stated that although it was 
most considerate of municipally owned 
utilities, it could not see the wisdom or 
justice of extending municipal utilities 
into competitive fields against such val- 
uable conveniences as privately owned 


railways. 
2 2 


Re Wabash Valley Telephone Co. 
(No. 9717.) A petition for increased 
rates calculated to yield a return of 
approximately 7 per cent on the value of 
telephone properties was granted, with 
the understanding that all telephone 
service not yet restored since a sleet 
storm in January, 1930, will be resumed 
before the increase will be effective. 


& 
Kentucky Court of Appeals 


Black Bus Line v. Consolidated Coach 
Corp. (31S.W. (2d) 917.) The Ken- 
tucky Commissioner of Motor Vehicles 
was sustained in refusing to revoke a 
permit of one bus line because its driv- 


ers had picked up two passengers from 
another bus line’s terminal. The of- 
fending company had made amends for 
the violation and had instructed its 
drivers not to repeat the offense. 
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Missouri Commission 


Re Henson. (Case No. 5721.) Ap- 
plication for a motor bus certificate 
between Chadwick and Springfield, 
Missouri, was denied for two reasons. 
First, because the applicant had depart- 





ed this life; second, because he had 
sold his bus business before his death. 
The commission did not repeat the 
old joke about the first reason being 
enough. 
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Montana Commission 


Re Bowdoin Utilities Co. (Docket 
No. 1049, Report & Order No. 1577.) 
The commission approved of a proposed 
increase of natural gas rates for domes- 
tic service, in the communities of 
Malta, Glasgow, and Hinsdale, from 15 
cents a thousand cubic feet to 75 cents. 


e 


The commission stated that even a high- 
er rate would not produce an allowed 
fair return of 8 per cent upon the 
valuation of $622,606, which was the 
fair value determined by the commis- 
sion. (See Utilities and the Public, 
page 59.) 


New York Public Service Commission 


Jeffe v. New York Edison Co. Com- 
plaint of certain theatre operators 
against the refusal of the electric com- 
pany to change their electric contract 


e 


to a more favorable rate classification 
was denied. Rules, it was said, must 
be directly attacked. (See Utilities and 
the Public, page 59.) 


New York Transit Commission 


Re Surface Transportation Corp. 
(Case No. 3008.) Upon a petition by 
the Fordham Merchants’ Association 
which specified five essential improve- 
ments needed in the bus operation of a 
transportation company, the commission 
on its own motion investigated, first, the 
cleanliness of the busses; second, the 
elimination of gas fumes; third, the al- 
leged incivility of operators to passen- 
gers; fourth, traffic signal violations; 
and fifth, maintenance of a regular 
schedule. The commission found that 
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the company was making reasonable 
efforts to eliminate complaints arising 
on the first, second, and fifth counts; 
that there was no foundation for com- 
plaint No. 3, and that complaint No. 4 
was within the jurisdiction of the police 
department. The commission entered 
an appropriate order for carrying out 
these improvements providing among 
other things that the busses be equipped 
with hammers for breaking glass in 
case of necessity during emergen- 
cies. 


North Dakota Commission 


Re Great Northern. Railway Co. 
(Case No. 3187.) Application for au- 
thority to substitute mixed passenger 
and freight train service for present 
regular passenger train service between 
Lakota and Sarles was denied, because 


e 


of the delay, inconvenience, and finan- 
cial loss that would result to the resi- 
dents of the communities served as 
compared with the economies that 
might thereby be effected in the opera- 
tions of the railroad. 


Ohio Commission 


Re White Star Bus Line Co. (No. 
4339.) Application of a bus carrier for 
authority to transport passengers in 
intrastate commerce, between the Ohio- 
Indiana line and the Ohio-West Vir- 
ginia line, was granted with certain 
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local restrictions. A vigorous dissent- 
ing opinion was registered by Commis- 
sioner John W. Bricker who felt that 
any such certificate, if necessary, should 
be awarded to the operating bus sub- 
sidiary of the Pennsylvania Railroad. 
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Oregon Commission 


Re Strowbridge Estate Co. (U-F- 
565, Order No. 1888.) A small water 
utility operating in Multnomah county 
was ordered by the commission on its 
own motion to read domestic meters at 


regular monthly intervals and bill ac- 
cordingly. The company had previous- 
ly adopted the practice of sending bills 
to its customers on the basis of monthly 
flat rates. 


Pennsylvania Commission 


Meadville Telephone Co. et al. v. 
Petroleum Telephone Co. et al. (Com- 
plaint Docket Nos. 8239, 8258, 8259.) 
Upon evidence of record, the commis- 
sion found that the controlling com- 
pany had contemplated the violation of 
a territorial agreement which it had en- 
tered into with the Bell Telephone 
Company by rendering local service in 
territory outside of the area marked 
upon a map contained in its agreement. 
The commission ruled that such exten- 
sions were improper and illegal until 
officially approved, and the complaint 
of the Meadville Company was accord- 


ingly sustained. The commission said 
that while ordinarily it is not concerned 
with the enforcement of contracts be- 
tween utilities, it does have power to 
enforce and see that the terms of such 
territorial agreements are carried out, 
because of its general authority to elim- 
inate wasteful duplication of facilities. 
The commission was satisfied, however, 
that the transmission of messages be- 
tween the executive offices of the tele- 
phone companies for business purposes 
was not the rendition of the public tele- 
phone service in violation of the terri- 
torial agreement. 


Texas Commission 


Re Fort Worth Freight Bureau, et al. 
(R. F. C. No. 8563, R. R. Docket No. 
2867.) The railroad rates on carload 
shipments of crude sulphur, from Free- 
port to Fort Worth, Texas, were found 
to be a discrimination against Texas 
manufacturers in favor of Shreveport, 
Louisiana, competitors. The commis- 
sion attempted to remove this discrimi- 


nation by appropriate rate revisions. 
The commission said it could not regard 
the Shreveport rate as a water-com- 
pelled rate, but that it savored more 
of being the result of a rate war by 
interstate rail carriers, a situation which 
the law of Texas specifically gives the 
commission power to take cognizance 
of in fixing intrastate rates. 





A Commissioner’s Plea for Intellectual Honesty 


“6 ee in public service has given me two abiding 


couvictions. 


One is that a public servant 


who is in a position to talk at all ought to say precisely what 


is in his mind, with due regard for courtesy and tact. 


The 


other is that the public ought to say precisely what is in their 
minds with respect to their servants, with less regard, per- 
haps, for courtesy and tact. Intellectual dishonesty is the 


bane of our political life.” 
—Hown. Joseru B. EastMan, 


INTERSTATE COMMERCE COMMISSION. 
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Will Western Electric Be Asked to Take 
the Witness Stand? 


ECISIONS of the United States 

Supreme Court are binding upon 
all tribunals of the Federal judiciary. 
Hence, a recent decision of the Federal 
District Court for Eastern Michigan, 
in the long standing legal battle be- 
tween the Michigan commission and the 
Michigan Bell Telephone Company, is 
somewhat overshadowed by the more 
recent decision of the highest court in 
the Illinois Bell Telephone Case. 

The Illinois Bell Case was com- 
mented upon in this department in the 
December 25th issue of this magazine. 
But to show the apparent conflict, let us 
again quote a passage from the opinion 
of Chief Justice Hughes in that pro- 
ceeding. It is as follows: 

“The point of the appellants’ contention 
is that the Western Electric Company, 
through the organization and control of 
the American Company, occupied a spe- 
cial position with particular advantages in 
relation to the manufacture and sale of 
equipment to the licensees of the Bell sys- 
tem, including the Illinois Company—that 
is, that it was virtually the manufacturing 
department for that system—and the ques- 
tion is as to the net earnings of the West- 
ern Electric Company realized in that de- 
partment and the extent to which, if at 
all, such profit figures in the estimates 
upon which the charge of confiscation is 
predicated. We think that there should 
be findings upon this point.” 


Now let us compare this with a pas- 
sage from the district court’s decision 
in the Michigan Bell Case. It is as 
follows: 

“We take the same view as the master 
that the profits of the Western Electric 
Company, another subsidiary of the Ameri- 
can Telephone & Telegraph Company, are 
not to be considered as affecting the true 
cost of equipment and supplies purchased 
by the plaintiff.” 

The Michigan case was decided on 
November 25th. The Illinois case was 





decided on December Ist, six days 
later. 

Of course, since the Illinois case 
there has been a great deal of argu- 
ment about what the highest court real- 
ly meant in the passage quoted above. 

Some lawyers say that the Supreme 
Court has reversed two of its former 
decisions ; some say three. Some pro- 
fess to be able to harmonize or at least 
distinguish between the Illinois Bell 
Case and the Southwestern Bell Case 
that came up from Missouri back in 
1924. Some say that the court’s ruling 
applies only where the corporate control 
of the parent concern is in excess of 99 
per cent. Some, on the other hand, 
say that it will affect all corporate con- 
trol such as is now exercised by gas 
and electric holding companies. 

Finally, some say that the instruction 
of the opinion to the lower court to 
make “some finding” on what effect, 
if any, Western Electric profits had on 
the value of services rendered to the 
operating subsidiary was merely a com- 
mand to make some formal disposition 
of the appellant’s contention, and that 
the lower court would be justified— 
in fact bound by precedent—to make a 
“finding” that neither it nor the Illinois 
commission has any warrant to take 
into account the Western Electric prof- 
its. 

Without presuming to answer any of 
these highly debatable questions, we 
might say that if the Supreme Court 
means what we think it means, in the 
Illinois Bell Case, the holding of the 
district court in the Michigan Bell Case 
is very much subject to doubt. If the 
highest court directs a lower court to 
make a finding as to what erfect, if any, 
Western Electric profits have on the 
reasonableness of a charge for service 











to an affiliated operating utility, it is 
difficult to see how the mandate can be 
carried out without the lower court at 
least examining the Western Electric 
profits, even though it ultimately de- 
cides that such profits in fact have no 
effect on the reasonableness of the 
charge in question. And that is exactly 
what the district court in the Michigan 
case refused to do. 

In any event, the question of the re- 
lationship between Western Electric 
profits and the reasonableness of 
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charges to affiliated subsidiaries is go- 
ing to present many practical difficul- 
ties. It is true that the major part of 
the Western Electric business consists 
in acting as the manufacturing depart- 
ment for the Bell system. But it is 
equally true that a considerable part of 
its business deals with the manufacture 
of electric devices that are sold direct- 
ly to the public, such as radios and hair 
curlers. Who is to say to what extent 
Western Electric profits emanate from 
this lattér source? 


Other Points in the Michigan Bell Telephone Case 


She were, however, many other 
rulings in the Michigan Bell de- 
cision that do not fall under the shadow 
of appellate reversal. This case has 
had a stormy history. The controversy 
started when the Michigan commission 
entered an order prescribing maximum 
rates to be charged by the telephone 
company. The latter sued in Federal 
court to restrain the enforcement of 
the order. No temporary injunction 
was sought, but a special master was 
appointed. 

During the pendency of the Federal 
suit, the litigation was complicated by 
an “ouster” proceeding brought by the 
state attorney general against the Mich- 
igan Bell Company on the ground that 
it had surrendered its corporate body 
and soul to the control of the Ameri- 
can Telephone & Telegraph Company. 
No official judgment of ouster was en- 
tered in the case, but the state supreme 
court did decide that the corporate en- 
tity between the parent and child should 
be disregarded in determining con- 
tracts which presumed to fix compen- 
sation to be paid by the subsidiary for 
services rendered by the parent. 

The Federal master finally reported 
that the rates fixed by the Michigan 
Company were confiscatory, because 
they would yield only about 5 per cent 
return on the fair value of the com- 
pany’s property used in intrastate serv- 
ice, and that anything less than 7 per 





cent would be confiscatory. The dis- 
trict court sustained this finding. It is 
interesting to compare this ruling to the 
Baltimore fare case handed down by 
the United States Supreme Court, in 
which it was said that commission rates 
“might” have to yield as much as from 
74 to 8 per cent return to escape Fed- 
eral restraining orders. 

In addition to its ruling on Western 
Electric profits mentioned above, the 
court specifically held as reasonable the 
payments by the Michigan Bell Com- 
pany to the American Telephone & 
Telegraph Company under the so-called 
license contract formerly calling for 44 
per cent of the subsidiary’s gross reve- 
nues and now requiring 1} per cent in 
consideration of various engineering, 
accounting, and other services. 

The court curtly dismissed the con- 
tention that the corporate entities of the 
parent and subsidiary ought to be dis- 
regarded so as to bring the real party 
in interest—i. e. the American Tele- 
phone & Telegraph Company before the 
court. The opinion states: 


“Tt is clear that as a matter of law the 
master was right in holding untenable the 
contention that the plaintiff may not here 
seek relief because it is not the real party 
in interest, such contention being made in 
reliance on the Michigan statute providing 
that ‘every action shall be prosecuted in 
the name of the real party in interest.’ 
We agree with the master that it is funda- 
mental that a state statute restricting the 
right to maintain suits in its courts is not 
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applicable to or binding upon a Federal 
equity court, and that no state procedure 
can affect a substantive Federal right.” 


The court upheld the so-called 
“straight-line” method of computing 
annual depreciation charges as against 
the so-called “Equal Annual Payment” 
plan urged by the Michigan commis- 
sion, involving sinking-fund principles. 

As to accrued depreciation, the court 
held that in determining it, facts shown 
by reliable evidence are preferred to 
averages based upon assumed probabili- 
ties and the testimony of competent 
engineers is to be preferred to mere cal- 
culation. 

The company claimed 8 per cent of 
the physical value of its properties for 
going value. The Michigan commission 
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contended for 5 per cent. The court 
compromised at 8 per cent on this item. 

The city of Detroit, intervening in 
the case, urged that the property reve- 
nue and expenses connected with ren- 
dition of telephone service in Detroit 
only ought to be segregated in deter- 
mining the reasonableness of rates in 
that city. The court denied this claim 
and ruled that the property, revenues, 
and expenses should be considered on 
a state-wide basis. 

In view of a new inquiry by the 
commission, resulting from the present 
economic depression, the entry of the 
court’s decree was deferred for thirty 
days to give the commission and other 
defendants an opportunity to prepare 
an appeal. 


Utility Rules Not Subject to Collateral Review 


| greet a of utilities is a big job, 
especially in the state of New 
York. More and more the commission 
in the Empire state is leaning towards 
what might be called “appellate regula- 
tion”—a system by which findings or 
rulings of subordinate officials not only 
of the commission itself, but even those 
acting for utility companies, are re- 
viewed. It was with this end in view 
that the legislature in New York passed 
a recent law providing funds for the 
employment of examiners or deputies to 
go out into different parts of the state 
and hold hearings as representatives of 
the commission. 

But more interesting is the feeling 
among the New York commissioners 
that the task of regulation ought to be 
placed in part at least upon the backs 
of the utilities themselves. In an article 
in the issue of this magazine for August 
8, 1929, Hon. William A. Prendergast, 
then chairman of the New York board, 
brought out the fact that 18,096 infor- 
mal complaints against utilities were 
filed with his commission in 1921. Four 
years later, in 1925, only 9,750 were 
filed, a 50 per cent decrease. This 
downward trend has been due, he says, 
in great part to the development of bet- 
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ter personal relations between the utili- 
ties and their public. Complaints that 
formerly went to the commission dock- 
ets are now settled at the utilities’ 
“complaint desk.” Utilities cannot 
only aid regulation by setting up these 
inferior “preliminary tribunals” within 
their own organizations, but it may be- 
come their positive duty to do so ac- 
cording to the regulatory doctrine that 
is now slowly being erected in the Em- 
pire state. 

New York state is too big and its 
commission is too busy to bother with 
trifling complaints. Except in excep- 
tional cases, it would seem almost to be 
a reflection on a utility’s own public re- 
lations department to allow complaints 
over such things as “rude metermen” 
or “saucy operators” to get on the com- 
mission’s informal docket at Albany. 

A recent decision by the New York 
commission seems to be one step fur- 
ther in this movement towards making 
the utility’s complaint desk its own 
court of first resort in controversies 
with individual consumers. It involved 
the complaint of the Fairmount and 
Paradise Theatres against the refusal 
of the New York Edison Company to 
classify them as “manufacturing con- 








cerns” entitled to reduce electric rates 
under such classification. 

The commission sustained the util- 
ity’s decision that these theatres were 
not entitled to the “manufacturing con- 
cern” classification, pointing out that 
their power load consisted chiefly of air- 
cooling equipment and was seasonal in 
character, doubling in the summer 
months as compared with the rest of 
the year. 

The next question was—if the thea- 
tres could not be placed in that classi- 
fication, why could not the commission 
change the wording of the classification 
so as to include the complainants ? 

Under the provision of the New York 
law, utilities themselves are authorized 
to establish their own classification of 
service “based upon the quantity used, 
the time when used, the purpose for 
which used, duration of use, or any 
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other reasonable consideration.” Of 
course, these schedules are subject to 
the approval of the commission and the 
latter may for good reason order them 
to be changed even in detail, but the im- 
portant thing to remember is that the 
utility does the actual writing of them. 

Construing this law, the commission 
decided that it could not, upon the in- 
dividual complaint of the theatres, with- 
out hearings and formal orders, require 
the classification changed to suit them. 

In other words, the commission will 
not collaterally review rules and regu- 
lations contained in a rate schedule 
drafted by a utility. The question of 
such change must be taken up in a direct 
proceeding for that purpose. The 
utility’s own schedule governs a cus- 
tomer’s status as long as it stands, and 
it will stand as long as no direct pro- 
ceeding is brought to attack it. 


e 


Partial Franchise Abandonment Case Is Decided 


on Jurisdictional Grounds 


NOTHER recent decision of the 

United States Supreme Court 
may be somewhat disappointing to 
those who had hoped that the highest 
court would pass upon the question of 
whether or not a state could compel a 
company operating one or more utility 
departments under a joint franchise to 
continue to operate an unprofitable de- 
partment under penalty of forfeiting 
its right under the franchise to operate 
a profitable department. 

The case was entitled Broad River 
Power Company v. South Carolina. 
The power company has a joint fran- 
chise which gives it the right to oper- 
ate three forms of utility service— 
street railway, gas, and electricity. Of 
recent years the railway service has be- 
come more and more burdensome, 
while the power service seems to be do- 
ing quite well. The company sought to 
abandon the railway service but the 
state supreme court, interpreting the 





state laws under which the joint fran- 
chise was granted to and accepted by 
the company, ruled that it was obliged 
to go on operating the railway at the 
rate of fare specified in the contract. 
During the last term, Justice Stone, 
in an able and lengthy opinion, ex- 
pressed the views of the majority of 
the Supreme Court to the effect that 
the Federal courts had no jurisdiction 
to review the state supreme court’s de- 
cision, because it involved an interpre- 
tation of state law. (P.U.R.1930C, 
234.) <A rehearing was afterward or- 
dered by the court and the case was 
again considered on December 3, 1930. 
In dismissing the case a second time, 
the court declined to pass specifically on 
the question of whether the utility could 
partially abandon its franchise. The 
latter decision turned more on the ques- 
tion of fact of whether the company 
had deliberately attempted to wreck the 
business of its railway department. 
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UNITED STATES SUPREME COURT 


Frank L. Smith et al. Constituting the 
Illinois Commerce Commission 





Illinois Bell Telephone Company 


[No. 90.] 
(— U. S. —, 75 L. ed. —, — Sup. Ct. Rep. —.) 
Parties — Operating utility or parent company — Injunction against rates. 
1. An operating subsidiary telephone corporation may properly sue to 
restrain the enforcement of an order of a state Commission fixing its rates, 
and the power of its parent company to control it through ownership of 99 
per cent of its stock does not destroy its corporate entity or affect its stand- 
ing as the real plaintiff in such proceedings, p. 4. 


Interstate commerce — Jurisdiction of courts and Commissions — Interstate 
phone tolls. 
2. Neither a state Commission, nor a Federal court reviewing its order fix- 
ing intrastate telephone rates, has authority to pass upon the fairness of 
the division of interstate tolls between the telephone company involved 
and an interstate telephone company, in view of the exclusive jurisdiction 
of the Interstate Commerce Commission over such matters, p. 6. 


Interstate commerce — Necessity for allocation — Rate making. 

3. Proper regulation of rates of a utility doing both interstate and intra- 
state business can be had only by maintaining the limits of state and Fed- 
eral jurisdiction through underlying findings of fact with conclusions with 
respect to the exercise of each authority, p. 6. 

Apportionment — Duty of the Commission — Interstate and intrastate operations. 
4. It is the duty of a state Commission, in fixing intrastate telephone rates 
of a company which also furnishes interstate service, to separate the intra- 
state and interstate property, revenues, and expenses of the company, and 
to make specific findings as to the value of property devoted to intrastate 
service and the approximate compensation to be received under the rates 
so fixed from such intrastate service, p. 6. 

Intercorporate relations — Duty of the Commission — Rate fixing. 

5. A state Commission, in fixing the rates of a subsidiary unit of a nation- 
wide telephone system, must treat the local company as a distinct corporate 
enterprise regardless of the advantages accruing to the subsidiary as a unit 
of such system, p. 9. 
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Return — Operating expenses — Cost of equipment — Purchases from affiliated 
company — Net earnings of supply company. 

6. Findings should be made as to the net earnings of a supply company 

from the manufacture and sale of equipment to an affiliated operating tele- 

phone company, in order to determine the fairness of prices paid for equip- 

ment in a case involving the adequacy of telephone rates, p. 9. 


Return — Operating expenses — Payment to parent company — Cost of services 
rendered, 

7. Specific findings should be made with regard to the cost of services 
rendered and instruments furnished by a parent company to an operating 
telephone company under a license contract, and as to the reasonable 
amount which should be allocated to the operating expenses of the intra- 
state business of the utility, in determining whether rates are confiscatory, 
p. 10. 


Depreciation — Evidence as to proper allowance — Bell system experience. 

8. The experience of a subsidiary unit of a nation-wide telephone system 
as to the amount of allowance necessary for depreciation in rate fixing 
proceedings, together with a careful analysis of the results shown, under 
comparable conditions, by other companies which are part of the system 
and enjoy the advantage of the continuous and expert supervision of a 
central technical organization, should afford a sound basis for judgment 
as to the amount which, in fairness both to the public and private interests 
involved, should be allowed for depreciation, p. 12. 


Interstate commerce — Powers of state and Federal Commissions — Depreciation 
of telephone properties. 
9. The jurisdiction of the Interstate Commerce Commission over the de- 
preciation rates of interstate telephone companies, does not, prior to a 
final determination on the subject, preclude a state Commission from de- 
termining a proper allowance for depreciation in connection with intra- 
state business, p. 13. 


Return — Duty of court — Period of confiscation. 
10. It is the duty of a Federal court, in determining whether or not utility 
rates fixed by a state Commission are confiscatory, to find the facts as to 
the property value, revenue, and expenses of the utility during the interval 
between the issuance of the order and the date of the court trial, since an 
order confiscatory when made may subsequently become valid, and vice 
versa, p. 15. 





Return — Reasonableness — Public utility. 
Statement that a public utility is entitled to such rates as will permit a re- 
turn on the value of its utility property equal to that generally earned at 
the same time in the same section on enterprises attended by corresponding 
risks, but that it has no constitutional right to profits such as are realized 
upon highly profitable or speculative ventures, p. 14. 


[December 1, 1930.] 


A PPEAL by the members of the Illinois Commerce Commis- 

sion from a decree of a Federal district court setting aside 

an order fixing telephone rates in the city of Chicago; remanded 
for further proceedings. 
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SMITH v. ILLINOIS BELL TELEPHONE CO. 


APPEARANCES: George I. Haight 
and Benjamin F. Goldstein of Chi- 
cago for appellants ; William D. Bangs 
of Chicago for appellee. 


Mr. Chief Justice HuGHEs de- 
livered the opinion of the court. 

This is an appeal from a final de- 
cree of the district court, composed 
of three judges as required by § 266 
of the Judicial Code, U S C A, title 
28, § 380, enjoining the enforce- 
ment of an order of the Illinois Com- 
merce Commission which prescribed 
rates for telephone service in the city 
of Chicago, upon the ground that 
the order was confiscatory and 
hence was in violation of the due 
process clause of the Fourteenth 
Amendment (38 F. (2d) 77, P.U.R. 
1930B, 148). The order of the Com- 
mission was made on August 16, 1923 
(P.U.R.1924A, 213) to be effective 
October 1, 1923. It reduced rates for 
four classes of coin box service and 
thus applied to a large part of the 
intrastate service of the complainant, 
the Illinois Bell Telephone Company. 

An interlocutory injunction, re- 
straining the enforcement of the rates, 
was granted on December 21, 1923, 
and the order was affirmed by this 
court on October 19, 1925. Smith 
v. Illinois Bell Teleph. Co. (1925) 
269 U. S. 531, 70 L. ed. 397, 46 Sup. 
Ct. Rep. 22. This interlocutory order 
was made upon the condition that, if 
the injunction were dissolved, the 
complainant should refund to its sub- 
scribers the amounts paid by them in 
excess of the sums chargeable under 
the Commission’s order. The suit 
was not brought to a final hearing 
until April, 1929, and the court found 
that at the time of its decision (Janu- 
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ary 31, 1930), the amount thus re- 
served for refunds exceeded $11,- 
000,000. 

The court said that the delay in 
bringing the case to trial was attribu- 
table to the city of Chicago and that 
the complainant had been ready at all 
times to proceed. But the decree en- 
joining the rates speaks from its date, 
and the question is necessarily pre- 
sented, not only whether the order of 
the Commission was confiscatory 
when made, but also as to its validity 
during the period that has intervened, 
and as to the respective rights of the 
complainant and its subscribers in re- 
lation to the funds thus accumulated. 
Groesbeck v. Duluth S. S. & A. R. Co. 
(1919) 250 U. S. 607, 609, 63 L. ed. 
1167, P.U.R.1920A, 177, 40 Sup. Ct. 
Rep. 38. 

The court found that-99 per cent 
of the stock of the complainant, the 
Illinois Company, is owned by the 
American Telephone & Telegraph 
Company which also owns substan- 
tially the same proportion of the stock 
of the Western Electric Company; 
that the Illinois and American com- 
panies unite in rendering long dis- 
tance service under an arrangement 
for a division of tolls; that at the 
time to which the inquiry related, in 
October, 1923, there was in effect an 
agreement by which the IIlinois Com- 
pany paid to the American Company 
44 per cent of its gross revenues for 
rent of instruments and as compensa- 
tion for engineering, executive, finan- 
cial, and other services; that a large 
part of the materials entering into the 
construction of the plant and equip- 
ment of the Illinois Company were 
purchased from the Western Electric 
Company and much of its operating 








expense consisted of payments made 
under a contract with that company 
for apparatus and supplies. 

The court further found that the 
American Company owned a control- 
ling interest in 15 telephone compa- 
nies which, in connection with other 
companies controlled by those subsidi- 
aries and some companies in which 
its interest was not controlling, were 
operated as a system with the avowed 
purpose of rendering a nation-wide 
and unified telephone service; that the 
American Company had stated that 
“the associated companies are special- 
ists in local service problems, with lo- 
cal operating forces, identified and 
familiar with the needs of the com- 
munities they serve” ; that “the parent 
company undertakes the solution of 
the problems that are common to all,” 
and in this way there was provided a 
central authority equipped to perform 
adequately general functions, leaving 
to the local companies responsibility 
for local affairs. 

[1] Upon these facts the city at- 
tacked the standing of the [Illinois 
Company as the real plaintiff in the 
case. The court overruled this con- 
tention, holding that the ownership 
of stock by the American Company, 
and its power to control the Illinois 
Company, did not destroy the distinct 
corporate identity of the Illinois Com- 
pany. The court pointed out that the 
order of the Commission was directed 
against the Illinois Company, and that 
it was treated as a corporation for the 
purpose of compelling it to establish 
the prescribed rates for service fur- 
nished by the operation of the proper- 
ty to which it had legal title. No 
ground appears for assailing this rul- 
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ing. The fact that the relation of the 
Illinois Company to the American 
Company may demand close scrutiny, 
in dealing with certain questions 
which bear upon the validity of the 
rate order, cannot obscure the essen- 
tial basis of that order, that is, that 
the Commission was imposing its re- 
quirement upon a corporate organiza- 
tion engaged in an intrastate public 
service and, as such, amenable to a 
valid exercise of the Commission’s au- 
thority. 

The Commission, in its final order 
of August 16, 1923 (P.U.R.1924A, 
213, 247) made the following findings 
with respect to the value of the prop- 
erty of the Illinois Company: That 
the original cost as of December 31, | 
1922, of the property used and useful 
in the rendering of telephone service 
in the city of Chicago and exclusive 
of working capital, materials and sup- 
plies, work in progress and going val- 
ue, but including overhead, was 
$90,687,816; that the reproduction 
cost new of that property, with the 
same exceptions, was $128,769,000; 
that the property as it then existed 
was “in at least 90 per cent condi- 
tion ;” that the amount of construction 
work then in progress, which would 
eventually be included in capital ac- 
count, was not more than $4,250,000; 
that the amount necessary to provide 
a sufficient cash working capital and 
to permit the carrying of sufficient 
materials and supplies was $3,000,- 
000; that the going value of the Chi- 
cago property of the Illinois Company 
was $4,196,872; that the Chicago 
division of the Illinois Company had 
a depreciation reserve of $26,000,000, 
which had been contributed by the 
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subscribers of the company and had 
been used by the company for exten- 
sions and additions to its property, 
and that these extensions and addi- 
tions should not be considered in ar- 
riving at a base upon which to com- 
pute rates for telephone service; and 
that the fair rate-making base for the 
Chicago property of the Illinois Com- 
pany, “including physical property, 
overhead, working capital, going val- 
ue and work in progress” as thus 
found was $96,000,000, which was 
“exclusive of the $26,000,000 of 
money taken for depreciation reserve 
and put into plant and equipment.” 
The Commission also found that on a 
readjustment of the account of operat- 
ing expenses, and on making a fair 
allowance to take care of maintenance 
and retirement charges, the existing 
rates, if permitted to remain in effect 
for the ensuing year (1923) would 
afford a return of 9 per cent upon the 
rate-base above stated; that this was 
an excessive rate and that the reduced 
rates prescribed by the Commission 
would enable the company to obtain 
a return of 74 per cent upon that rate 
base. 

The court found that the original 
cost of the property, taking the Com- 
mission’s finding of cost as of Decem- 
ber 31, 1922, with net additions to 
June 30, 1923, was $101,626,014; 
that the reproduction cost new, as of 
the latter date, was at least $145,000,- 
000; that the finding that the property 
was in 90 per cent condition was sup- 
ported by the evidence, and that on 
this basis the reproduction cost new, 
less depreciation, was $130,500,000; 
that the amount allowed by the Com- 
mission, $4,196,067, was the mini- 
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mum allowance that could be made 
for going value; that the valuation, or 
rate basis, of $96,000,000, found by 
the Commission as of December 31, 
1922, or $106,000,000, if the net ad- 
ditions to June 30, 1923, were added, 
was clearly insufficient, and that the 
valuation should be not less than 
$125,000,000, estimating the deprecia- 
tion at 10 per cent. 

The court held that the exclusion 
from the rate base of extensions and 
additions to the amount of $26,000,- 
000, for which payment had been 
made from the company’s depreciation 
reserve, was erroneous; that the cus- 
tomers had paid for service, not for 
the property used to render it, that in 
paying for service they had not ac- 
quired any interest in the property of 
the company, and that profits of the 
past could not be used to sustain con- 
fiscatory rates for the future, citing 
Public Utility Comrs. v. New York 
Teleph. Co. 271 U. S. 23, 31, 32, 70 
L. ed. 808, P.U.R.1926C, 740, 46 
Sup. Ct. Rep. 363. 

The court further found that the 
readjustment made by the Commis- 
sion of the company’s account of oper- 
ating expenses involved a reduction of 
$360,000 from the payment made to 
the American Company under the li- 
cense contract, and a reduction of 
$1,800,000 from the annual allowance 
for depreciation; that the amount 
available for return in 1923 on the 
value of the property under the rates 
in force was $6,280,000 ; that if to this 
amount were added the above deduc- 
tions on the license contract and for 
depreciation there would have been 
available for such return the sum of 
$8,440,000 ; that the reduction for the 
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entire year under the rates established 
by the Commission would have been 
$1,700,000, thus leaving a return of 
$6,740,000, or less than 54 per cent, 
which was held to be confiscatory un- 
der conditions existing in 1923. 

[2-4] At the threshold of the dis- 
cussion, we are met with the fact that, 
in these findings, the Commission and 
the court made no distinction between 
the intrastate and the interstate prop- 
erty and business of the company. It 
appears that the property of the com- 
pany in Chicago is used to render (1) 
what is called exchange service, all of 
which is intrastate, (2) intrastate toll 
service over its own lines and under 
arrangements with companies other 
than the American Company, and (3) 
interstate toll service, which includes 
all the toll service rendered under ar- 
rangements with the American Com- 
pany. 

The company introduced evidence 
separating the intrastate and inter- 
state business and also the intrastate 
exchange business. While the court 
regarded these computations as cor- 
rect, and approved the method in 
which they had been made, still the 
court made no specific findings based 
on a separation of the intrastate and 
interstate property, revenues and ex- 
penses, but determined the issue on 
the basis of the total Chicago proper- 
ty of the company. 

The court stated that this was done 
because that basis was less favorable 
to the company than that of its total 
intrastate property or of its intra- 
state exchange property. In support 
of this view, the court said that ac- 
cording to the computations of the 
company, one-half of 1 per cent of 
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calls originated by subscribers re- 
sulted in interstate toll calls ; that 3.62 
per cent of the company’s property 
in Chicago was used in furnishing in- 
terstate toll service, and 2.54 per cent 
of its property was used in furnishing 
intrastate toll service; that both on 
the reproduction cost new, as claimed 
by the company, and on the original 
cost, the percentage of return was 
greater for the total Chicago business 
than for the total intrastate business, 
and that the return for the latter was 
greater than for the intrastate ex- 
change business. Considering that 
the difference would not affect the re- 
sult, the court deemed it to be more 
convenient to pass upon the order of 
the Commission without recasting the 
figures in order to make allowance for 
interstate or intrastate toll property 
and earnings. 

The appellants challenge this con- 
clusion. They insist that the Ameri- 
can Company used in its long dis- 
tance service, without properly re- 
imbursing the Illinois Company, the 
Chicago local exchange plant, and oth- 
er facilities of the latter company, and 
that the additional net income to 
which the Illinois Company was prop- 
erly entitled in connection with the 
long distance service, or that suitably 
taking into account the value of the 
property used and the expenses in- 
curred in the long distance service and 
not deducted from the Chicago prop- 
erty and expenses, would affect the re- 
sult. 

It is apparent that this contention 
can not be dismissed simply on the 

1In Public Utility Comrs. v. New York 
Teleph. Co. 271 U. S. 23, 30, 70 L. ed. 808, 


P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363, the 
appellants did not raise this question. 
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basis of the number of interstate calls 
originated by subscribers of the IlIli- 
nois Company in Chicago, without 
considering other factors of time and 
labor entering into the relative use. 
Nor can the question be disregarded 
by assuming a rate of return from the 
total Chicago business, as compared 
with a rate of return from the intra- 
state business or the intrastate ex- 
change business, as such an assump- 
tion would beg the point in issue. 
The separation of the intrastate 
and interstate property, revenues and 
expenses of the company is important 
not simply as a theoretical allocation 
to two branches of the business. It is 
essential to the appropriate recogni- 
tion of the competent governmental 
authority in each field of regulation. 
In disregarding the distinction be- 
tween the interstate and intrastate 
business of the company, the court 
found it necessary to pass upon the 
fairness of the division of interstate 
tolls between the American and IIli- 
nois companies. The court held that 
the division was reasonable and the 
appellants contest this ruling. But the 
interstate tolls are the rates applicable 
to interstate commerce, and neither 
these interstate rates nor the division 
of the revenue arising from interstate 
rates was a matter for the determina- 
tion either of the Illinois Commission 
or of the court in dealing with the 
order of that Commission. The Com- 
mission would have had no authority 
to impose intrastate rates, if as such 
they would be confiscatory, on the 
theory that the interstate revenue of 
the company was too small and could 
be increased to make good the loss. 
The interstate service of the Illinois 
Company, as well as that of the 
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American Company, is subject to the 
jurisdiction of the Interstate Com- 
merce Commission, which has been 
empowered to pass upon the rates, 
charges, and practices relating to that 
service (Interstate Commerce Act, § 1 
(1) (c), (3), (5); § 15 (1); § 20 
(5)), USCA, title 49. In the exer- 
cise of this jurisdiction, the Interstate 
Commerce Commission has authority 
to estimate the value of the property 
used in the interstate service and to de- 
termine the amount of the revenues 
and the expenses properly attributable 
thereto. By § 20 (5) of the Interstate 
Commerce Act, that Commission is 
also charged with the duty of prescrib- 
ing, as soon as practicable, the classes 
of property for which depreciation 
charges may properly be included in 
operating expenses, and the percen- 
tages of depreciation which shall be 
charged with respect to each of such 
classes of property. 

The proper regulation of rates can 
be had only by maintaining the limits 
of state and Federal jurisdiction, and 
this cannot be accomplished unless 
there are findings of fact underlying 
the conclusions reached with respect 
to the exercise of each authority. In 
view of the questions presented in this 
case, the validity of the order of the 
state Commission can be suitably 
tested only by an appropriate determi- 
nation of the value of the property 
employed in the intrastate business 
and of the compensation receivable 
for the intrastate service under the 
rates prescribed. Minnesota Rate 
Cases (1913) 230 U. S. 352, 435, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18. As to the value of that 
property, and as to the revenue and 
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expenses incident to that business, 
separately considered, there should be 
specific findings. Wisconsin R. Com- 
mission v. Maxcy, 281 U. S. 82, 83, 
74 L. ed. 717, P.U.R.1930D, 497, 50 
Sup. Ct. Rep. 228. 

The court found that the Illinois 
Company owns and operates all the 
property in the city of Chicago used 
in interstate calls and connects with 
the property owned by the American 
Company at the city limits. In the 
method used by the Illinois Company 
in separating its interstate and intra- 
state business, for the purpose of the 
computations which were submitted to 
the court, what is called exchange 
property, that is, the property used at 
the subscriber’s station and from that 
station to the toll switchboard, or to 
the toll trunk lines, was attributed en- 
tirely to the intrastate service. 

This method was adopted as a mat- 
ter of convenience, in view of the 
practical difficulty of dividing the 
property between the interstate and 
intrastate services.* The appellants 
insist that this method is errone- 
ous, and they point to the indis- 
putable fact that the subscriber’s sta- 


tion, and the other facilities of the 
Illinois Company which are used in 
connecting with the long distance toll 
board, are employed in the interstate 
transmission and reception of mes- 
sages.* 

While the difficulty in making an 
exact apportionment of the property 
is apparent, and extreme nicety is not 
required, only reasonable measures 
being essential (Rowland v. Boyle, 
244 U. S. 106, 108, 61 L. ed. 1022, 
P.U.R.1917E, 685, 37 Sup. Ct. Rep. 
577; Groesbeck v. Duluth S. S. & 
A. R. Co. (1919) 250 U. S. 607, 614, 
63 L. ed. 1167, P.U.R.1920A, 177, 
40 Sup. Ct. Rep. 38) it is quite an- 
other matter to ignore altogether the 
actual uses to which the property is 
put. 

It is obvious that, unless an appor- 
tionment is made, the intrastate serv- 
ice to which the exchange property is 
allocated will bear an undue burden— 
to what extent is a matter of contro- 
versy.* We think that this sub- 
ject requires further consideration, to 
the end that by some practical method 
the different uses of the property may 
be recognized and the return properly 





20On this ground, this method of separa- 
tion has been approved by a number of state 
Commissions. See Re Northwestern Bell 
Teleph. Co. (Neb. 1922) P.U.R.1923B, 112, 
170; Public Utilities Commission v. New 
England Teleph. & Teleg. Co. (R. I. 1925) 
P.U.R.1926C, 207, 261; Re Hawkinsville 
Teleph. Co. (Ga. 1923) 138 Commission 
Leaflet, 1112, 1115-1117. But compare Mis- 
souri & K. Teleph. Co. (Kan.) P.U.R.1918C, 
55; Re Southern California Teleph. Co. 
(Cal. 1924) P.U.R.1925C, 627; Re Chesa- 
peake & P. Teleph. Co. (Va.) P.U.R.1926E, 
481, 626; Chesapeake & P. Teleph. Co. v. 
Virginia, 147 Va. 43, P.U.R.1927B, 484, 136 
S. E. 575. 

3The Interstate Commerce Commission 
has had under consideration the application 
of § 20(5) to the local exchange property 
which “is open for use in interstate com- 
merce and at any time may be so used.” 
Re Telephone and Railroad Depreciation 
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Charges (1926) 118 Inters. Com. Rep. 295, 
328-333; also Re Telephone and Railroad 
Depreciation Charges, Proposed Report (In- 
ters. Com. Rep.) August 15, 1929. 

4In Houston v. Southwestern Bell Teleph. 
Co. 259 U. S. 318, 322, 66 L. ed. 961, P.U.R. 
1922D, 793, 42 Sup. Ct. Rep. 486, relating 
to the ordinance of the city of Houston pre- 
scribing telephone rates for the company 
which operated not only the Houston local 
exchange but also long distance toll lines 
connecting the local exchange with various 
towns and cities in Texas and several other 
states, the company in practice, and for the 
purpose of the suit, “credited the local ex- 
change with 25 per cent of the long-distance 
toll revenues received from calls originating 
in Houston as compensation for the use made 
of the local plant in rendering long distance 
service,” and upon the facts there shown the 
court held that the allowance was reasonably 
sufficient. 
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attributable to the intrastate service 
may be ascertained accordingly. 

[5] Other questions are presented 
growing out of the relation of the 
Illinois Company to the Western Elec- 
tric Company and to the American 
Company. While the Illinois Compa- 
ny is a distinct corporate organiza- 
tion, it has the advantage of being a 
component part of a large system to 
which the benefits of its operations 
accrue. 

Through this relation the Illinois 
Company obtains the codperation of 
the manufacturing, research, engineer- 
ing, and financing departments of the 
American Company. This does not 
alter the fact that the Illinois business 
is to be treated as a segregated enter- 
prise. If a single individual or cor- 
poration, having a number of tech- 
nical staffs, engaged directly in local 
public services within several states, 
each state would be entitled to regu- 
late the transactions within its own 
domain according to its own concep- 
tion of public policy, provided there 
were no infringement of the funda- 
mental rights guaranteed by the Fed- 
eral Constitution, and, if the latter 
were invoked by reason of the action 
of any state, it would still be necessary 
to consider the local enterprise sepa- 
rately and to make whatever appor- 
tionments were necessary in that 
view. 

The corporate organization of the 
Illinois Company not only created a 
legal person amenable as such to gov- 
ernmental authority, but facilitates the 
examination of the particular trans- 
actions subject to that authority. The 
question presented in the present case 
is not one of the abuse of intercorpo- 
rate relations, or of domination or 
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control affecting the integrity of the 
direction of the affairs of the Illinois 
Company, but of alleged confiscation 
through prescribed intrastate rates. 

[6] Contentions of the appellants 
in this relation are directed to the pur- 
chases from the Western Electric 
Company and to the payments to the 
American Company under what is 
called its “license contract.” It ap- 
pears that the Illinois Company has 
purchased practically all its equipment 
from the Western Electric Company. 

The state Commission in laying the 
basis for its rate order made no find- 
ing as to the fairness of the prices on 
such purchases. On the record in this 
suit, the court concluded that the city 
had failed to support its contention 
that these prices were exorbitant. The 
court said that it appeared that for 
the past fourteen years the average 
profit of the Western Electric Com- 
pany on its total business had not been 
“in excess of 7 per cent and never 
above 10 per cent.” That fact has 
evidentiary value but the finding does 
not go far enough. 

The Western Electric Company not 
only manufactured apparatus for the 
licensees of the Bell system but en- 
gaged in other large operations and it 
cannot be merely assumed or conjec- 
tured that the net earnings on the en- 
tire businesses represent the net earn- 
ings from the sales to the Bell 
licensees generally or from those to 
the Illinois Company. Nor is the 
argument of the appellants answered 
by a mere comparison of the prices 
charged by the Western Electric Com- 
pany to the Illinois Company with 
the higher prices charged by other 
manufacturers for comparable mate- 
rial, or by the Western Electric Com- 
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pany to independent telephone com- 
panies. 

The point of the appellants’ conten- 
tion is that the Western Electric Com- 
pany, through the organization and 
control of the American Company, oc- 
cupied a special position with particu- 
lar advantages in relation to the man- 
ufacture and sale of equipment to the 
licensees of the Bell system, including 
the Illinois Company, that is, that it 
was virtually the manufacturing de- 
partment for that system, and the 
question is as to the net earnings of 
the Western Electric Company real- 
ized in that department and the ex- 
tent to which, if at all, such profit 
figures in the estimates upon which 
the charge of confiscation is predi- 
cated. We think that there should be 
findings upon this point. 

[7] At the time to which the evi- 
dence was primarily directed (1923), 
there was in force a “license contract” 
between the Illinois Company and the 
American Company, granting a li- 
cense under the patents owned or con- 
trolled by the American Company and 


providing for the payment to the lat- 
ter of 44 per cent of the gross 
revenues of the Illinois Company cov- 
ering the rental for the use of in- 
struments and for engineering, finan- 
cial, and advisory services. 

The total amount sought to be 
charged by the Illinois Company to 
operating expenses, in 1923, for pay- 
ments under this contract in relation 
to the Chicago business was about 
$1,724,000. The order of the Public 
Utilities Commission of Illinois, made 
in December, 1920 (8 Ann. Rep. Iil. 
P. U. C. 372) which fixed the rates 
charged in 1923 (the rates still in 
force under the interlocutory injunc- 
tion in this suit) had provided that 
an allowance of $1.13 was reasonable 
solely for the use of each telephone 
instrument, that the services of the 
American Company were of great 
value to the Illinois Company, that the 
annual payment under the license con- 
tract then averaged $2.10 per station 
for the city of Chicago, and that this 
payment was not excessive.® 

The Illinois Commerce Commis- 





5The Public Utilities Commission found 
as follows: “The record in the instant case 
shows that the present market price for the 
same instrument is $4.50 and on this basis 
the Commission finds that an annual allow- 
ance of $1.13 is reasonable and adequate sole- 
ly for the rental of each telephone instru- 
ment. The record shows, however, that the 
license to use various patented devices, the 
patents covering which are the property 
of the American Telephone & Telegraph 
Company, together with engineering, finan- 
cial, and advisory services, are of great ac- 
tual value to the Chicago Telephone Com- 
pany, such value being evidenced in part by 
the actual annual saving effected over and 
above the operating costs should such de- 
vices and services not be available. The 
present payment made by petitioner and un- 
der the present license contract to the Amer- 
ican Telephone & Telegraph Company aver- 
ages about $2.10 per station per annum for 
the city of Chicago and about $1.91 per sta- 
tion per annum for the suburban territory. 


P.U.R.1931A. 


10 


At $2.10 per station per annum, therefore, 
the maximum effect upon any one sate for 
service can not exceed $0.18 per station per 
month. Since payment is made to the Amer- 
ican Telephone & Telegraph Company by 
the Chicago Telephone Company of whose 
stock the former owns approximately 98 per 
cent, it is necessary that the underlying con- 
tract be given scrutiny notwithstanding the 
fact that the Chicago Telephone Company, 
as a legal entity, is a free agent. A careful 
consideration of the evidence in the instant 
case discloses the unquestioned value of the 
general services rendered petitioner by the 
American Telephone & Telegraph Company. 
. . . The particular amounts involved have 
been —— as items of operating expense 
in different jurisdictions by nine Commis- 
sions within the last three years, however, 
and the Commission after carefully consider- 
ing all the evidence is of the opinion and 
finds that the present annual payment under 
the license contract, limited to $2.10 per sta- 
tion per annum for the city of Chicago and 
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sion, in the order now under now 
under attack, continued this allowance 
of $2.10 per station as sufficient to 
cover the rental and the services in 
question.® 

The Illinois Company, in its evi- 
dence before the court, presented an 
estimate showing that it would have 
cost that company the sum of $709,- 
000, or $1.07 per station during the 
year 1923 to provide its own supply 
of instruments, purchasing them in 
the open market and providing for a 
return of 8 per cent on the invest- 
ment. The appellants urge that this 
amount is too large by $120,000, and 
that, in any event, the remainder of 
the total charge of $1,724,000 for 
payments under the license contract, 
that is, $1,015,000, treating this 
amount as compensation for services 
in addition to rentals, should be re- 
jected. The court overruled this con- 
tention. The court found that the 


case for the allowance of the entire 
amount for services was a strong one; 
that on the basis of a total charge of 
$2.10 per station, as allowed by the 
state Commission, there would be a 
reduction of $360,000 in the amount 
chargeable to operating expenses by 
virtue of the payments under the li- 
cense contract, and that there was no 
warrant for any further reduction. 
Without approving the reduction, the 
court accepted the ruling of the Com- 
mission for the purpose of determin- 
ing the issue of confiscation. 

It further appears that in the early 
part of the year 1926 the payment un- 
der the license contract was reduced 
from 4} per cent of the gross earn- 
ings to 4 per cent. This reduction 
was made effective as of January 1, 
1926, and the reduced rate was ap- 
plied in the years 1926 and 1927.” 
At the end of the year 1927 the con- 
ditions of the license contract were 





to $1.91 per station per annum for the sub- 

urban territory, is not excessive and may be 

allowed as an item of operating expense.” 

ay at p. 384 of 8 Ann. Rep. Ill. P. 
C.) 


be finding of the Commerce Commis- 
sion (P.U.R.1924A, 213, 243) after referring 
to the ownership of stock by the American 
Company, was as follows: “The Commis- 
sion believes from all the circumstances sur- 
rounding the payments made by the Illinois 
Bell Telephone Company to the American 
Telephone & Telegraph Company and the 
services rendered by the latter to the former, 
and the cost thereof, should be at some time 
fully investigated, to the end that charges 
for the services may be properly established. 
The present record does not contain sufficient 
information to warrant this Commission in 
departing from the findings of the previous 
Commission in respect to the payments that 
should be made by the Illinois Bell Telephone 
Company to the American Telephone & Tele- 
graph Company. The previous Commission 
found that payment by the Chicago Tele- 

hone Company to the parent company of 
$2.10 per station was sufficient to cover the 
value of the services rendered. It is certain- 
ly more equitable to base the charges for 
services rendered on the number of stations 
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rather than on the gross revenue because 
any change in revenues results in a change 
in payments to the parent company, and 
would be made without respect to the serv- 
ices rendered.” 
7In the annual report of the American 
Company for 1926 it was stated: “The 
American Telephone & Telegraph Company 
was able during the year to make a reduc- 
tion in its charge to its associated companies 
under its contracts for service, including the 
furnishing of telephones. The charge was 
reduced from 4% per cent to 4 per cent of 
the gross revenue of those companies, effec- 
tive from January 1, 1926. The purpose of 
these contracts is not to make money for 
the American Telephone & Telegraph Com- 
pany but to further the development of the 
telephone art and to enable the growth and 
expansion of telephone service on a nation- 
wide basis. While the cost of furnishing 
the services to any one company, from the 
nature of the services rendered, can not be 
determined, the total cost of furnishing serv- 
ices for all of the companies under the con- 
tracts can be approximated. The revenue of 
850,303 received under the contracts dur- 
ing 1926 only slightly more Soot. offset the 
estimated cost of over $29,250 








UNITED STATES SUPREME COURT 


again changed by providing for the 
sale by the American Company to the 
Illinois Company of the telephone in- 
struments (receivers, transmitters, 
and induction coils) and the Ameri- 
can Company was relieved from its 
obligation with respect to their re- 
placement and repair. It is said that 
the price paid was substantially the 
current price less 20 per cent. At the 
same time the payment under the li- 
cense contract by the Illinois Compa- 
ny to the American Company was re- 
duced from 4 per cent to 2 per cent 
of the gross earnings.* On January 
1, 1929, the rate of payment was 
further reduced from 2 per cent 
to 14 per cent of the gross earn- 
ings. 

There is evidence that the payment 
under the license contract in the year 
1924 exceeded the amount allowed by 
the state Commission by $358,952; 
in 1925, by $387,284; in 1926, by 
$223,249; and in 1927, by $251,964. 
We find no similar statement for the 
subsequent period under the reduc- 
tions of rate then applicable. In view 
of the findings, both of the state Com- 
missions and of the court, we see no 


reason to doubt that valuable services: 


were rendered by the American Com- 
pany, but there should be specific 
findings by the statutory court with 
regard to the cost of these services to 
the American Company and the rea- 


sonable amount which should be al- 
located in this respect to the operating 
expenses of the intrastate business of 
the Illinois Company in the years cov- 
ered by the decree. 

[8] There is also the question of 
the annual allowance for depreciation. 
The Illinois Commission concluded 
that the accumulation of a large re- 
serve ($26,000,000) despite the fact 
that the property had been maintained 
“in at least 90 per cent condition,” 
showed that the reserve had been 
built up by annual additions that were 
in excess of the amounts required. 
The Commission by its order provided 
for a “combined maintenance and re- 
placement allowance” which it deemed 
to be adequate “to fully protect the 
investment in this property and per- 
mit the company to accrue a reserve 
in the anticipation of property retire- 
ments.” The court found that by this 
method the amount as charged by the 
company to operating expenses in 
1923 with respect to depreciation had 
been reduced by the Commission to 
the extent of about $1,800,000. It 
was on the assumption of this reduc- 
tion, that the court, without making 
any finding as to the proper annual 
allowance for depreciation, reached its 
conclusion as to the inadequacy of the 
rates. 

While it has been held by this court 
that property paid for out of moneys 





8 With respect to these changes the Amer- 
ican Company stated in its report for 1927: 
“As the business grows and the country 
grows, conditions change. In the early days 
of the telephone business it seemed essen- 
tial that telephone instruments be owned and 
maintained by a central organization. This 
condition no longer obtains, and, therefore, 
as previously stated, the telephone instru- 
ments heretofore owned by the American 
Telephone & Telegraph Company were sold 
to the operating companies and a reduction 
was made in the charge for services fur- 
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nished under service contracts with those 
companies. In 1926 this charge was reduced 
from 44 per cent to 4 per cent of their 
gross telephone revenues, and this present 
reduction to 2 per cent will result in reve- 
nues to the American Telephone & Tele- 
graph Company somewhat less than the esti- 
mated cost of performing its services under 
these contracts. This is, however, in accord 
with our efforts to assist our associated com- 
panies in keeping down the cost of telephone 
service in every way possible.” 
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received for past services belongs to 
the company, and that the property 
represented by the credit balance in 
the reserve for depreciation cannot be 
used to support the imposition of a 
confiscatory rate (Public Utility 
Comrs. v. New York Teleph. Co. 271 
U. S. 23, 70 L. ed. 808, P.U.R.1926C, 
740, 46 Sup. Ct. Rep. 363), it is 
evident that past experience is an in- 
dication of the company’s require- 
ments for the future. The recogni- 
tion of the ownership of the property 
represented by the reserve does not 
make it necessary to allow similar ac- 
cumulations to go on if experience 
shows that these are excessive. The 
experience of the Illinois Company, 
together with a careful analysis of the 
results shown, under comparable con- 
ditions, by other companies which are 
part of the Bell system, and thus en- 
joy the advantage of the continuous 
and expert supervision of a central 
technical organization,® should afford 
a sound basis for judgment as to 
the amount which, in fairness both to 
public and private interest, should be 
allowed as an annual charge for de- 
preciation. 

[9] The company urges that, as 
Congress has granted jurisdiction to 
the Interstate Commerce Commission 
over the depreciation rates of tele- 
phone companies doing an interstate 
business (Interstate Commerce Act, § 
20(5) as amended by Transportation 
Act, 1920, U SC A, title 49, § 20) 


this subject is now completely with- 
drawn from the power of the state. It 
is said that two rates of depreciation 
cannot be charged on the same prop- 
erty. The Interstate Commerce Com- 
mission has had the matter under con- 
sideration. (Re Telephone and Rail- 
road Depreciation Charges (1926) 
118 Inters. Com. Rep. 295, 328-333) 
but, so far as we are advised, a final 
determination has not yet been made. 
The Interstate Commerce Commission 
has its accounting rules with reference 
to depreciation charges and, pending 
its order under § 20(5) of the Inter- 
state Commerce Act, telephone compa- 
nies, as well as others subject to the 
act, have been directed to continue to 
observe these requirements. The Com- 
pany argues that, although the Inter- 
state Commerce Commission has not 
finally ruled, the action taken by Con- 
gress excludes the jurisdiction of state 
tribunals under familiar principles 
(Northern P. R. Co. v. Washington 
ex rel. Atkinson (1912) 222 U. S. 
370, 378, 56 L. ed. 237, 32 Sup. Ct. 
Rep. 160; Pennsylvania R. Co. v. 
Public Service Commission (1919) 
250 U. S. 566, 569, 63 L. ed. 1142, 
P.U.R.1920A, 909, 40 Sup. Ct. Rep. 
36; Oregon-Washington R. & Nav. 
Co. v. Washington (1926) 270 U. S. 
87, 102, 70 L. ed. 482, 46 Sup. Ct. 
Rep. 279). 

We are unable to assent to this 
view. As the Interstate Commerce 
Commission has not acted finally in 





® The Interstate Commerce Commission has 
observed: “In devising methods for ac- 
cumulating, recording. and utilizing the data 
essential to the ascertainment of service lives 
and depreciation rates, the railroad compa- 
nies may well take note of the experience 
of the telephone companies. Much of this 
research and planning work has been done 
for the Bell System companies by a central 
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organization of a few carefully selected en- 
gineers and accountants, and in this way it 
has been done better and more economically 
than if each of the numerous operating com- 
panies had been left to its own initiative. 
The independent telephone companies have 
so profited from this work.” Re Telephone 
and Railroad Deprecation Charges, Proposed 
Report (Inters. Com. Rep.) August 15, 1929. 
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the matter, we are not now called upon 
to consider the scope of its authority 
in relation to depreciation charges, but 
we are of the opinion that, in any 
event, until action has been taken 
which could be deemed validly to af- 
fect the amount to be charged to 
depreciation in connection with intra- 
state business so as to affect intrastate 
rates, the prerogative of the state to 
prescribe such rates, and the jurisdic- 
tion and duty of the statutory court 
in considering their validity to deter- 
mine the amount properly allowable 
for depreciation in connection with 
the intrastate business, are not to be 
gainsaid. Compare North Dakota R. 
Comrs. v. Great Northern R. Co. 281 
U. S. 412, 74 L. ed. 936, P.U.R. 
1930C, 225, 50 Sup. Ct. Rep. 391. 
Accordingly, the court should make 
appropriate findings with respect to 
the amount to be allowed in this case 
as an annual charge for depreciation 
in connection with the intrastate busi- 
ness. 

Upon the hypotheses adopted by 
the statutory court, the return to the 
Illinois Company was found to be in- 
adequate, but what would be a proper 
rate of return was not determined. 
In determining what is a confiscatory 
regulation of rates it is necessary to 
consider the actual effect of the rates 
imposed in the light of the utility’s 
situation, its requirements, and oppor- 
tunities. As was said in United R. 
& Electric Co. v. West, 280 U. S. 234, 
249, 250, 74 L. ed. 390, P.U.R. 
1930A, 225, 228, 50 Sup. Ct. Rep. 
123, a rule as to rate of return cannot 
be laid down which would apply uni- 
formly to all sorts of utilities, “what 
may be a fair return for one may be 
inadequate for another, depending 
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upon circumstances, locality, and 
risk.” 

In that case the court restated the 
general rule in the language of the 
opinion in Bluefield Water Works & 
Improv. Co. v. Public Service Com- 
mission, 262 U. S. 679, 692, 693, 67 
L. ed. 1176, P.U.R.1923D, 11, 20, 43 
Sup. Ct. Rep. 675, as follows: “What 
annual rate will constitute just com- 
pensation depends upon many circum- 
stances and must be determined by the 
exercise of a fair and enlightened 
judgment, having regard to all rele- 
vant facts. A public utility is entitled 
to such rates as will permit it to earn 
a return on the value of the property 
which it employs for the convenience 
of the public equal to that generally 
being made at the same time and in 
the same general part of the country 
on investments in other business un- 
dertakings which are attended by cor- 
responding risks and uncertainties; 
but it has no constitutional right to 
profits such as are realized or antic- 
ipated in highly profitable enterprises 
or speculative ventures. The return 
should be reasonably sufficient to as- 
sure confidence in the financial sound- 
ness of the utility and should be ade- 
quate, under efficient and economical 
management, to maintain and sup- 


port its credit and enable it to 
raise the money necessary for the 
proper discharge of its public 
duties.” 


It is evident that in the present case 
we are not dealing with an ordinary 
public utility company, but with one 
that is part of a large system organ- 
ized for the purpose of maintaining 
the credit of the constituent compa- 
nies and securing their efficient and 
economical management. The record 
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of the Illinois Company shows that 
for many years it has been able to 
expand its business so as to meet in- 
creasing demands, to pay its operating 
expenses including interest on money 
borrowed, to pay dividends of 8 per 
cent upon its capital stock, and to 
accumulate a surplus. It was found 
by the court that the reduction in 
revenue caused by the rates in ques- 
tion, as applied to the entire business 
for the year 1923, would amount to 
about $1,700,000, and the question is 
whether the loss when ascertained 
with respect to the intrastate business 
would cause confiscation under the 
applicable standard as above set forth 
in the Bluefield Case, supra. In order 
to determine this question, the court 
should find the rate of return which 
was realized from the intrastate busi- 
ness and the rate of return which it is 
fair to conclude would have been 
realized from that business under the 
prescribed rates. 

[10] The conclusion reached by 
the court as to confiscation had par- 
ticular reference to the evidence bear- 
ing upon the business of the year 
1923. The court said that this find- 
ing applied “with increasing force to 
the succeeeding years.” But no find- 
ings were made as to the value of the 
property and the revenues and ex- 
penses in these years. A rate order 
which is confiscatory when made may 
cease to be confiscatory, or one which 


is valid when made may become con- 
fiscatory at a later period. Des Moines 
Gas Co. v. Des Moines, 238 U., S. 
153, 172, 173, 59 L. ed. 1244, P.U.R. 
1915D, 577, 35 Sup. Ct. Rep. 811; 
Lincoln Gas & E. L. Co. v. Lincoln 
(1919) 250 U. S. 256, 268, 269, 63 
L. ed. 968, 39 Sup. Ct. Rep. 454; 
Brush Electric Co. v. Galveston, 262 
U. S. 443, 446, 67 L. ed. 1076, 
P.U.R.1923D, 573, 43 Sup. Ct. Rep. 
606; Bluefield Water Works & Im- 
prov. Co. v. Public Service Commis- 
sion, supra. In view of this fact, and 
as the disposition of the amount with- 
held by the company under the con- 
ditions of the interlocutory injunc- 
tion will depend on the final decree, 
there should be appropriate findings 
as to the results of the intrastate busi- 
ness in Chicago and the effect of the 
rates in question for each of the years 
since the date of the Commission’s 
order. 

In order that the necessary findings 
may be made, and such additional evi- 
dence as may be required for that 
purpose may be received, the decree 
is set aside and the cause is remanded 
to the district court, specially consti- 
tuted as provided by the statute, for 
further proceedings in conformity 
with this opinion, the restraining or- 
der entered in this suit to be continued 
pending further action of the district 
court. 

It is so ordered, 
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Kathryn Lefferty et al. 


St. Louis Public Service Company 


[Case No. 6886.] 


Service — Street railway — Skip-stop system — Illumination of car stop. 


A complaint against the discontinuance of a car stop was denied in view 
of a street railway company’s attempt to speed up its service through the 
skip-stop system, but the utility was ordered to light up an alley way used 
by the complainants in order to reach the nearest station to their home 


under the skip-stop plan. 


[October 9, 1930.] 


Pye vaenesinng by street railway patrons against the discon- 
tinuance of a car stop; complaint denied but street railway 
company ordered to illuminate the approach to a car station. 


Inc, Commissioner : 


Statement 


This case comes to the Commission 
upon the complaint of Kathryn Lef- 
ferty and more than twenty-five 
others complaining of the action of 
the St. Louis Public Service Company 
in discontinuing Beach avenue as a 
car stop for its street cars on the 
Hodiamont street car line. 

The answer of the defendant states 
that Beach avenue is only one block in 
length, extending northwardly from 
the right-of-way of the Hodiamont 
line of defendant and at right angles 
thereto, to Maple avenue; that Hamil- 
ton avenue is a short distance east and 
Maple place a short distance west of 
Beach avenue, at both of which places 
are car stops which can be used by 
complainants; that the stop at Beach 
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avenue was eliminated after a check 
was made by the Transportation Sur- 
vey Commission of St. Louis which 
revealed that only one passenger used 
this stop on 16 rush hour trips. 

The answer states that in order 
to speed up traffic on its lines so 
that it might render more efficient 
transportation service, defendant has 
attempted to eliminate little used stops 
that are in close proximity to stops 
of greater use, and that in this in- 
stance it followed the recommendation 
of Mr. R. E. Kelkar, consulting en- 
gineer, who in his report to the Trans- 
portation Survey Commission of St. 
Louis, recommended the abandonment 
and elimination of the Beach avenue 
stop. 

This case was heard by a member 
of the Commission at St. Louis on 
May 9, 1930. 
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Facts 

Witnesses on behalf of complain- 
ants stated that they desire the res- 
toration of the car stop at Beach ave- 
nue for the reason that complainants 
and others are compelled to walk 
through a dark alley along a narrow 
board walk in order to reach the 
Hamilton avenue crossing. The dis- 
tance from Beach avenue to Hamilton 
avenue is approximately 225 feet and 
there is a board walk along the de- 
fendant’s right of way the entire dis- 
tance which in places is too narrow 
for the safety of pedestrians. There 
is no light along the board walk and 
many witnesses say that it is danger- 
ous for women and children to go 
through the alley. Persons have been 
held up and robbed while going 
through this alley and girls and 
women have been attacked there by 
thugs and crooks. There is a ditch or 
ravine near and along the board walk 
into which pedestrians have fallen. 

The testimony shows that 65 fami- 
lies reside in the immediate vicinity 
of the Beach avenue crossing, some of 
them living on Maple avenue and 
some on Beach avenue and many of 
them use the street cars daily for go- 
ing backwards and forwards between 
their homes and downtown St. Louis. 

The only light along the alley way 
leading to the Beach avenue crossing 
is a street light at the end of the street. 
Beach avenue runs north and south 
and is one block long having a dead 
end at Maple Avenue and at the right- 
of-way of the street car line. 

The narrow board walk complained 
of extends along the north side of the 
Hodiamont street car line from Ham- 
ilton avenue to Beach avenue, from 
Beach avenue to Maple place and from 
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Maple place to Catalpa avenue. The 
edge of the walk is approximately fif- 
teen inches from the side of the street 
car as it passes along the track and 
about thirteen inches from the tele- 
phone poles which are near the center 
of the walk. 

Andrew W. Kearley, a witness for 
complainants stated: 

“My principal objection to this car 
stop being discontinued is because of 
the fact I consider your board walk 
very dangerous. Last winter you 
couldn’t tell where the walk was when 
the snow was there. Many people 
stepped into the deep gullies. My 
daughter ran to catch the street car 
last winter and stepped off of the edge 
of the walk and fell off of the walk 
into the slush and slop and ruined her 
clothes and had to come back and 
dress, and was late to work. Until 
recently there has been a high hedge 
along the Cirode property, which has 
made that walk very dangerous. That 
is growing up now and will soon ob- 
struct passage there again, and while 
that hedge was standing there, a 
daughter of mine going up there in 
broad open daylight was attacked by 
a man, and she fought herself loose 
and screamed for the police and fi- 
nally got one, but, of course, the man 
was gone. 

The walk is in very bad condition, 
the ends sticking up and rotten in the 
end, and they repaired that by put- 
ting a plank over it, and have took 
up that plank and now there’s another 
loose plank there standing up the same 
way. It is very narrow and the light 
there is very bad. The lights along 
the street are good, but are obstructed 
by the poles. Time after time I have 
had to wait for the street car to come 
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along and give me light so I could 
know whether I was stepping on the 
walk or off of it, on account of the 
obstruction of light by the poles in the 
middle of the walk.” 

All of the witnesses for complain- 
ants testified to the same effect, that 
is, their objections to the elimination 
of the car stop is that they are com- 
pelled to walk through a dark alley 
and over a narrow board walk, and 
that they must walk farther. 

Mrs. Carolyn Westenholm of 925 
Beach avenue, which is an apartment 
next to the car tracks, stated that all 
of the signers of the petition are pa- 
trons of the St. Louis Public Service 
Company and that they use the Beach 
avenue car stop. 

Mr. E. B. Williams, chief traffic 
engineer of the St. Louis Public Serv- 
ice Company, stated that Kelkar & 
Delow, consulting engineers of Chi- 
cago, made a survey of the transpor- 
tation facilities of St. Louis with the 
view of finding ways and means to se- 
cure better and more rapid transit 
over the existing street car lines; that 
the report made to the city of St. 
Louis by said engineering firm 
showed that they had checked the cars 
on the Hodiamont line for 16 rush 
hour trips, both morning and even- 
ing, and found that only one pas- 
senger boarded or alighted at the 
Beach avenue stop during these 16 
trips. 

Mr. Williams further stated that 
when representatives of the defend- 
ant checked the matter over and found 
that Beach avenue was only one block 
long; that it is only a short distance 
to Hamilton avenue; that Hamilton 
avenue had a car line as well as the 
Hodiamont right-of-way at right an- 
P.U.R.1931A. 
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gles to it, they felt no hesitancy about 
eliminating this stop to aid in the gen- 
eral speeding up of the line to benefit 
the large number of through riders. 
The rush hour period referred to by 
the witness is from 6:30 to 9:30 in 
the morning, and from 4:30 to 6:30 
in the evening. 

The street cars over the Hodiamont 
line during the rush hours, both morn- 
ing and evening, operate with from a 
minute to a minute and a half head- 
way and during the remainder of the 
day with a four minute headway. 


Conclusions 


It appears from all the evidence in 
this case that complainants and others 
living in the vicinity of the Beach ave- 
nue crossing are inconvenienced and 
apprehensive of the dark alley. They 
should not be compelled to walk 
through an unlighted alley way to 
reach a street car. There can be no 
doubt that the defendants’ patrons 
feel anxiety when members of their 
families are compelled to walk over 
the narrow walk through the dark 
alley to and from the car line, which 
many of them do daily. 

The people of St.Louis desire more 
rapid transit, and the efforts of the 
St. Louis Public Service Company to 
speed up traffic on its lines is to be 
commended. In this case, however, 
it seems that the elimination of the 
Beach avenue car stop, coupled with 
the fact that the alley way along which 
the patrons travel, is a just cause of 
complaint. The question for the Com- 
mission to determine is whether the 
public will be more greatly benefited 
by restoring a car stop at Beach ave- 
nue or by requiring the street railway 
company to adequately light the alley 
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way along which its patrons pass to 
reach its street car line. The distance 
the patrons are compelled to walk is 
not great, and from all of the evidence 
in this case it appears that if the alley 
way complained of was adequately 
lighted most cause for complaint and 
apprehension of danger would be 
eliminated. The Commission is, 
therefore, of the opinion that the re- 
quest for the restoration of the Beach 


avenue car stop should be denied, and 
that the defendant should be required 
to adequately light the alley way used 
by its patrons in order to reach the 
Hamilton avenue crossing. 

An order to that effect will be is- 
sued. 


Stahl, Chairman, Hutchinson, and 
Porter, Commissioners, concur; Hull, 
Commissioner, absent. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION 


1015 Chestnut Street Corporation 


Bell Telephone Company of 


Pennsylvania 


[Complaint Docket No. 8268.] 


Service — Resale by landlord competitor — Telephones. 
1. A telephone company need not serve private branch exchanges of office 
building operators where the latter plan to resell service to tenants through 


private extensions, p. 20. 


Service — Resale in office buildings — Unlimited telephone extensions. 
2. A telephone company’s rule allowing an unlimited number of exten- 
sions and listings in connection with individual line message rate service, 
while admittedly a questionable exception to the principle of prohibiting 
a resale of service, is neither justification nor precedent for compelling 
the company to serve private branch exchanges of office building opera- 
tors for resale to tenants through room extensions, p. 24. 


Service — Enforcement of rules — Weight with Commission — Extra telephone 


listings and extensions. 


3. The failure of a telephone company to enforce strictly its rules as to 
extra listings or extensions has no bearing on the determination by the 
Commission as to what should or should not be permitted with regard 


to such practices, p. 24. 


Service — Resale of telephone service to office building tenants — Secretarial 


service. 


4. The fact that office building operators, by reselling service to tenants 
through private extensions from private branch exchanges, are able to 
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receive and send phone messages for such tenants during their absence 
is no justification for the otherwise unlawful practice of reselling tele- 
phone service, where the telephone company itself maintains a class of 
service known as “secretarial service” by which such duties are per- 
formed for subscribers for a reasonable fee, p. 25. 


Service — Resale in office buildings — Effective date of prohibition — Existing 


contracts. 
5. A Commission order permitting a telephone company to refuse service 
to private branch exchanges of office building operators for resale to 
tenants through private extensions exempted in its application those land- 
lords having private branch service contracts with the telephone company 
for three years, in view of the expenditures and leasing contracts made 


by such landlords on the strength of the contracts, p. 25. 
[September 30, 1930.] 


Cee by the owner of an office building against the 
refusal of a telephone company to furnish private branch 
exchange service for resale to tenants; dismissed. 


By the Commission: [1] In these 
proceedings, the complainant seeks to 
have the respondent restrained from 
terminating an arrangement which 
has existed for several years and 
under which the complainant and 
some of its tenants are now receiving 
telephone service. 

The complainant owns and operates 
a large office building in the city of 
Philadelphia, on the second floor of 
which are complainant’s own offices, 
and the remaining floor space, com- 
prising a considerable area, is leased 
to tenants at a low rental. This rental 
includes light, heat, janitor and eleva- 
tor service, the use of the necessary 
furniture, and the handling of their 
mail. Such tenants comprise mostly 
representatives of manufacturers and 
other business enterprises, which are 
beginning business in Philadelphia for 
the first time, or by a new repre- 
sentative. 

Under contract with the respond- 
ent, the complainant maintains a 
private branch exchange for its own 
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telephone service, and since 1925 the 
respondent has furnished telephone 
service to the complainant’s tenants 
through its private branch exchange, 
and has listed such tenants in the re- 
spondent’s telephone directories. 

All bills of the respondent have 
been rendered to the complainant and 
paid by it and the complainant has 
included in the rental of each tenant 
the amount of the charge for exten- 
sions and listings, and the amounts of 
the charges for toll or long distance 
calls made by the tenant, and a charge 
of 5 cents for each outgoing local call 
made by him. 

The respondent contends that this 
arrangement with the complainant is 
in violation of the rules and regula- 
tions of the respondent which have 
been set forth in its tariffs as filed 
with this Commission ever since 1917, 
and which restrict the extensions and 
listings in connection with private 
branch exchange service to the sub- 
scriber and those immediately associ- 
ated with him in business, as will here- 
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inafter be more specifically set forth. 

Witnesses for the respondent ad- 
mitted that, in spite of such existence 
in its tariffs of the limitations on ex- 
tensions and listings, which had been 
strictly enforced by the respondent 
against the great body of the sub- 
scribers to its private branch exchange 
service, the respondent had made the 
present arrangement with the com- 
plainant and two other patrons in 
Philadelphia and about five patrons in 
Pittsburgh; and, further, that re- 
spondent sent notice of termination of 
the present arrangements to the com- 
plainant and to others enjoying simi- 
lar arrangement, because it had re- 
cently declined to make similar ar- 
rangements with two other applicants, 
and it was fearful that unless the re- 
strictions in its tariff be strictly en- 
forced, all barriers would ultimately 
be broken down and similar arrange- 
ments would obtain in numerous large 
office buildings throughout the Com- 
monwealth. 

The service in question here is what 
is known in telephone parlance as 
“private branch exchange service,” 
which is supplied by means of a 
switchboard located on the premises 
of the patron or subscriber, from 
which extension lines are run to 
various parts of the patron’s building, 
terminating at telephones placed on 
desks or attached to the walls. The 
switchboard is, in turn, connected by 
means of lines or circuits with the 
central office of the respondent and is 
operated by an employee of the patron. 
This is the modern and well-known 
method by which telephone companies 
meet the requirements of large estab- 
lishments having many officers and 
employees whose duties require fre- 
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quent telephonic communications with 
each other and with the general tele- 
phone-using public outside. The ad- 
vantage of this system is that it admits 
of an almost unlimited number of ex- 
tension telephones so that the sub- 
scriber and his associates can at all 
times have unlimited telephonic com- 
munication with each other and with 
the outside world. In fact, some of 
the private branch exchange switch- 
boards now in use are larger and can 
handle more business than some of the 
respondent’s regular central office 
boards. The disadvantages of this 
system are that service is necessarily 
slower than in the case of individual 
or party line service, and is not com- 
pletely under the control of the re- 
spondent, because of the necessity for 
a private branch exchange operator 
who is employed by, and hence under 
the control of the subscriber. The 
service thus affected is the service of 
the subscriber himself and those as- 
sociated with him, and the disad- 
vantages thus suffered are outweighed 
by the advantage above outlined. 

For this service, as well as for all 
other classes of its service, the rules 
of the respondent in the tariffs filed 
with this Commission require that the 
respondent come into contractual rela- 
tions with its patrons, who are termed 
subscribers, and that no service fur- 
nished by the respondent may be re- 
sold by the subscriber to the public. 

Respecting private branch exchange 
service, the pertinent rules as filed, ap- 
plicable to extension stations (or tele- 
phones) and listings in the telephone 
directories provide that: 

“Listings must be of members of 
the firm, officers of the corporation, 
agents, employees, or others associated 
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in the same business with the sub- 
scriber, or of a business house which 
the subscriber represents or owns, in- 
cluding a firm or corporation under 
his control,” 

and 

“The stations connected with Class 
E systems and stations without dials 
connected with Class A, B, and C 
systems may be located in stores, 
shops, or other business places in the 
same building with the private branch 
exchange service, provided that such 
stations be used only for inter-com- 
munication with other private branch 
exchange stations, and that tenants 
conducting business places subscribe 
in those locations to some form of ex- 
change service, regularly offered in 
the particular district,” 
and 

“No service furnished under the 
regulations contained in this tariff 
shall be resold to the public” 
—which last provision applies to all 
classes of service furnished by the re- 
spondent to any of its customers. 

To these rules there are two excep- 
tions—first, as to extensions and list- 
ings in hotels, apartment houses, and 
clubs ; and second, extensions and list- 
ings in connection with individual line 
message rate service. These excep- 
tions will be discussed hereinafter. 

The reason for these restrictions on 
extensions and listings is to prevent 
the introduction of a middleman in 
the business of the respondent, it be- 
ing contended that in the telephone 
business a middleman is not a neces- 
sity nor even a convenience, and that 
without a middleman the respondent 
can control its service and the charges 
therefor, and this Commission can 
control the respondent. 
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The Commission is in sympathy 
with this position of the respondent, 
as a general proposition, and recog- 
nizes the difficulties in enforcing 
proper regulations when there is a 
division of responsibility, especially 
when one of the parties responsible 
for the service and the charges there- 
for is a private person and beyond our 
reach and control, and we so stated 
in Highway Emergency Service v. 
Bell Teleph. Co. 6 Pa. P. S. C. 609, 
P.U.R.1924B, 843, where we refused 
to compel a modification of the rule 
against resale of service, at least until 
conditions indicated a _ well-defined 
public need therefor. Of course, all 
rules, no matter how sound in theory, 
must yield to the reasonable needs and 
conveniences of the public or of well- 
defined groups thereof. This is 
recognized by the respondent in the 
above-noted exceptions in its tariffs. 

The reason for the exception as to 
hotels, apartment houses, and clubs 
was before this Commission in 1924 
in the above-mentioned Highway 
Emergency Case, and there we said 
(at p. 845 of P.U.R.1924B) : 

“It was suggested at the hearing 
and stressed in the argument that the 
respondent now permits the resale of 
its service to the guests of hotels; but 
it is obvious that the conditions of 
hotel life and the relationship between 
the proprietor of a hotel and those 
who are temporarily or permanently 
residing in his rooms, are wholly dif- 
ferent from those between the com- 
plainant and members of the public 
using the highways. Under present- 
day conditions, and in order that it 
may perform its function in our social 
system, it is necessary that a hotel be 
equipped for telephone service for the 
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use of the proprietor or management 
and also for the use of guests occupy- 
ing rooms in the hotel. A telephone 
in a sleeping room of a hotel is re- 
quired by the guests for the purpose 
of communicating telephonically with 
the proprietor or management, and 
also on occasion, with other persons 
outside of the hotel. As the pro- 
prietor controls the premises, the tele- 
phone company must contract with 
him, no matter who uses the service.” 
It is only this necessity of dealing 
with the proprietor or management 
which has justified the exception as to 
hotels, apartment houses, and clubs; 
but, even so, it is common knowledge 
that the results are not entirely satis- 
factory, either to the telephone-using 
public or to regulating Commissions, 
as is evidenced by the various cases 
which have come before our sister 
Commissions involving service and 
rates in hotels, such as Re Hotel 
Teleph. Service and Rates (Mass. 
1918) P.U.R.1919A, 190; Hotel 
Sherman Co. v. Chicago Teleph. Co. 
(Ill.) P.U.R.1915F, 776; Connolly v. 
New York Teleph. Co. (N. Y.) 
P.U.R.1920C, 243; and Re Hotel 
Marion Co. (Ark.) P.U.R.1920D, 
466. Undesirable as it may be, we 
must recognize this condition until 
some entirely new method be devised 
for handling telephone service in 
hotels, apartment houses, and clubs. 
No such necessity confronts us in 
dealing with telephone service in of- 
fice buildings. The services which the 
management furnishes the tenants in 
office buildings are far different from 
those furnished by the management of 
hotels to their: guests; and hence it is 
the testimony in this case, and indeed 
a matter of common knowledge, that 
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tenants in office buildings have no 
need for frequent personal communi- 
cation, telephonic or otherwise, with 
the management of such buildings, 
and that they can get all the telephone 
service they require by contracting 
directly with the telephone company. 
This is true of all of the many office 
buildings in Pennsylvania, except the 
few exceptional arrangements in 
Philadelphia and Pittsburgh in con- 
troversy here. In fact, this is also 
true in respect of the tenants on all 
of the floors of the complainant’s own 
building except those on the second 
floor. 

Under such circumstances the Com- 
mission does not feel that it should 
assume responsibility of compelling 
the respondent to make an exception 
for office buildings, and thus intro- 
duce, in connection with telephone 
service therein, the same kind of 
troubles now being experienced with 
service in hotels, especially as the con- 
sequences may be even worse in the 
case of office buildings, owing to the 
rapidly increasing number of the latter 
in cities, and the possibility of group- 
ing more than one such building under 
the same management. 

A similar conclusion was reached 
by the New York Department of Pub- 
lic Service, State Division, Public 
Service Commission, in 1928 in Gel- 
sam Realty Co. v. New York Teleph. 
Co. P.U.R.1929A, 224, 226. In that 
case it appeared that the Realty Com- 
pany ran an ordinary office building 
and furnished its tenants therein with 
telephone service from a private 
branch exchange switchboard, and it 
applied to the telephone company to 
list such tenants separately. The com- 
pany refused, upon the ground that 
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such listings would be contrary to the 
provisions in its tariffs, which were 
substantially the same as those of the 
respondent in the case now before us. 
In sustaining the position of the tele- 
phone company, that Commission 
said: 

“(1) It would establish a third 
party between the telephone company 
and the users of its service. 

“(2) The middleman would use 
only such equipment as he considered 
necessary. 

“(3) All of the company’s dealings 
with the real users of its service would 
have to be through the medium of this 
third party, over which the company 
would have no control, since, pre- 
sumably, the middleman would not be 
considered a utility. 

“(4) Many difficulties would be 
thrown in the way of providing effi- 
cient service, not only from the stand- 
point of the telephone utility but also 
in the way of regulation, and service 
complaints would undoubtedly multi- 
ply with very little chance of reason- 
able or timely correction and adjust- 
ment, 

“(5) Further, if the practice were 
acknowledged and followed, there 
seems to be no limit to such utility 
service, because it could not be re- 
stricted to one building or a group of 
buildings, or even to an entire city 
block.” 

[2] The other exception above 
noted in the respondent’s tariffs per- 
mits unlimited extensions and listings 
in connection with individual line mes- 
sage rate service. While this excep- 
tion violates the principle of the rule 
against the resale of service, it is the 
testimony of witnesses for the re- 
spondent that, based on the company’s 
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experience and taking into account the 
potentialities of the service, the con- 
sequences are by comparison not very 
serious because the number of exten- 
sions possible on one line is limited 
physically; and, of more importance, 
the service always remains under the 
control of the respondent, who can be 
held responsible therefor, because the 
line is connected directly with one of 
the respondent’s central offices with- 
out any: intervening switchboard or 
operator. 

We think that the conditions sur- 
rounding the two classes of service 
are so different that this exception as 
to individual line service does not con- 
stitute a precedent for compelling an 
exception in connection with private 
branch exchange service in office 
buildings. Nevertheless, we think the 
respondent should consider placing 
more and definite restrictions on ex- 
tensions and listings in connection 
with individual line message rate 
service. 

[3] It also appeared at the hearing 
that the respondent has not strictly 
enforced its rules against extra list- 
ings in connection with other classes 
of its service, and consequently, that 
there may be quite a number of ir- 
regular listings in its directories. 
Conceding that this may be true, we 
do not think that the failure of the 
respondent to enforce a rule should 
influence us in determining what is the 
fair and reasonable rule that should be 
enforced. While we recognize that, 
in spite of the best of efforts, errors 
and irregularities will be found in any 
business, we think the evidence shows 
that this respondent should scrutinize 
more closely the conditions surround- 
ing applicants for its service, and en- 
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force more strictly its tariff regula- 
tions, especially in the matter of ex- 
tensions and listings. 

[4] Complainant also contended 
that the chief value of the telephone 
to the tenants on its second floor is 
the incoming service, and that the 
private branch exchange operator can 
and does receive calls for the tenants 
in their absence and notifies them 
thereof upon their return. We do not 
think that the law makes it the duty 
of the respondent to amend its rules 
in order that its patrons may have 
such a method of providing someone 
to answer their calls, but it is impor- 
tant to note that the respondent has a 
special class of service which accom- 
plishes that purpose. This special 
class is called “secretarial service,” 
and in connection therewith it is pro- 
vided that each of the users (the ten- 
ants in this case) shall subscribe for 
one of the respondent’s regular classes 
of service and for an extension line 
from his telephone to a small piece of 
switching apparatus called a “secre- 
tarial board,”’ located somewhere on 
the premises and for which either the 
tenants or their landlord subscribe. 
The lines and apparatus are so ar- 
ranged that the tenants can use their 
telephones without the calls going 
through the secretarial board. When 
someone outside calls a tenant, the bell 
at his telephone rings, and at the same 
time a lamp is lit on the secretarial 
board. If the tenant be present he 
can answer, and if he be absent any 
one at the secretarial board may an- 
swer. As the actual consumer of the 
service, the tenant contracts directly 
with the respondent for all of the tele- 
phone service he receives, the feature 
of resale is not present in this secre- 
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tarial service, nor is there any loss of 
control over the service by the re- 
spondent. The mere answering by the 
operator or anyone else at the secre- 
tarial board does not constitute tele- 
phone service. 

The complainant testified that secre- 
tarial service would not fit the con- 
ditions because some of its tenants 
cannot afford to pay the rates for any 
of the respondent’s regular classes of 
service. But that suggestion does not 
meet the situation, because, assuming 
that the rates in the various classes 
are reasonable, and there being no 
suggestion here that they are not, we 
cannot compel the respondent to 
amend its tariff merely because some 
individuals object to paying rates on 
such a basis. To hold otherwise would 
mean that there cannot be classifica- 
tions of service in the telephone busi- 
ness, and that the rates and charges 
therefor must be fixed for individual 
consumers and in proportion to their 
ability, or willingness, to pay. 

In their brief, and at oral argu- 
ment, counsel for the complainant 
urged that the respondent be ordered 
to amend its tariffs so as to permit 
the continuance of the existing ar- 
rangement but restricting it to one 
floor of its office building. We do not 
think such a restriction would hold 
against an application for the same 
arrangement for two floors or even 
for a whole building. 

[5] For the foregoing reasons we 
hold that the existing rules of the re- 
spondent, limiting extensions and di- 
rectory listings in connection with 
private branch exchange service to the 
subscriber and those associated with 
him, as set forth in the respondent’s 
tariffs, are reasonable and just and 
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should be strictly enforced against all 
new applicants for such service. But, 
in view of the fact that the complain- 
ant, and the few other patrons in 
Philadelphia and Pittsburgh having 
similar arrangements, have made ex- 
penditures and contracted leases in the 
belief that their present telephone ar- 
rangements would be continued, we 
feel that a reasonable period of time 
should be granted to enable them to 
adjust themselves to the conditions 
prescribed in the tariff, and that this 
would not constitute an injustice to 
the respondent nor create unjust dis- 


crimination against any of its other 
patrons. 

We will, therefore, direct that the 
respondent continue its present ar- 
rangements with the complainant and 
the said few others now enjoying 
similar arrangements, for a period of 
three years from October 1, 1930, un- 
less before the expiration of such 
period the complainant or any of the 
said others similarly situated should 
voluntarily terminate such arrange- 
ments. 

An order will issue accordingly. 
[Order omitted. ] 
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Re Milwaukee Electric Railway & Light 
Company 


[R-3876.] 


Rates — Street railway — Special high speed service. 
1. A company operating a street railway system over a whole city is en- 
titled, upon establishing a high speed service over its own private right 
of way from a central part of the city to outlying districts, to charge a 
higher rate of fare on the latter tlian upon its purely local lines, p. 29. 


Service — Street railway — High speed suburban service. 
2. The policy of a street railway utility in developing a high speed line 
over private right of way to outlying streets, even at a higher rate than is 
charged on lines in its metropolitan area, was held to be sound, and an 
experiment with that end in view was approved, p. 30. 


Service — Street railway — Alternative local and high speed service. 
3. A street railway utility in establishing a special high speed service over 
a private right of way from outlying districts into a metropolitan area at 
higher rates than those in effect on its local lines must, if it is economically 
practicable, maintain an alternative local service at metropolitan area rates 
to such outlying districts for the benefit of patrons unable to pay for the 


higher type of service, p. 30. 


Rates — Street railway — Alternative local at high speed service. 


4. A traction utility, establishing a special high speed line over a private 
right of way to certain outlying districts at higher rates than on its local 
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lines, was directed, in the absence of a practical route for an independent 
lower-priced slower-speed service, to permit the use of the high speed 
service at a lower rate over a portion of the route by transfer connection 
with lower priced local lines, so that inhabitants of such outlying districts, 
unable to pay for the higher price service, should not be left entirely 
without transit facilities, p. 30. 


Rates — Street railway — Special high speed line — Student’s rate. 


5. A transit utility upon establishing a special high speed line from a 
central city area to outlying districts over private right of way at a higher 
rate than in effect on its local lines was directed to apply its regular basis 
of student rates used on its interurban system (amounting to approxi- 
mately a cent a mile) to student patrons of the special rapid transit 
line, p. 31. 


[September 18, 1930.] 








A PPLICATION of a street railway utility to establish a special 
high speed line at increased rates; granted. 


By the Commission: On August 
18, 1930 the Milwaukee Electric Rail- 
way & Light Company, by H. G. 
Monger, its traffic manager, filed 
with this Commission an application 
to change certain of its rates of fare 
on its line of railroad operating be- 
tween West Junction and the Public 
Service Building. 

The Commission issued its notice 
of investigation and hearing on the 
same day, and hearings were held in 
the city attorney’s office in Milwau- 
kee on September 3, and September 
10, 1930. The appearances entered 
were: 

Shaw, Muskat and Sullivan, by 
Shaw and Sullivan, for the applicant ; 
Gilbert J. Davelaar, Attorney, for 
towns of Greenfield and Wauwatosa; 
W. J. Mattison, Assistant City At- 
torney, for city of Milwaukee; Mr. 
Oscar Hartung, Chairman of the 
town of Wauwatosa, for the town of 
Wauwatosa; Mrs. Victoria Stacho- 
wiak, Wauwatosa, for herself; S. J. 
Ebert, West Allis, for himself. 

The T. M. E. R. & L. Company 
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has just completed the building of a 
private right of way east from 36th 
street along the north edge of the 
Menomonie Valley to approximately 
8th and St. Paul avenues, for its in- 
terurban operation. It has been oper- 
ating an interurban line over a pri- 
vate right of way from 35th street 
west for a number of years. The 
route to its private right of way near 
35th street until now has been from 
the Public Service Building terminal 
via Michigan, Clybourn, and 35th 
streets, and the company has been 
operating at metropolitan area rates, 
with metropolitan area equipment, 
shuttle cars between the intersection 
of 35th and Wells streets and West 
Junction, at which latter point the in- 
terurban line to Burlington and Troy 
Center breaks from the main inter- 
urban line to Waukesha and Water- 
town. At West Junction, also con- 
nection is made with the Wells-West 
Allis metropolitan area line. 

The company proposes to abandon 
this shuttle car service between 35th 
and Wells streets and West Junction. 
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In lieu thereof it plans a rapid transit 
operation between West Junction and 
the Public Service Building, along 
private right of way for the full 
route, using the new right of way 
from approximately 36th street into 
the Public Service Building. It sub- 
mits a schedule which calls for run- 
ning time between West Junction and 
the Public Service Building of about 
fifteen minutes, in place of the service 
whic! now takes (via the rapid transit 


line from West Junction to 35th and 


Clybourn, thence via the Clybourn 
street line route to the Public Serv- 
ice Building) approximately thirty- 
three minutes. In reality, what the 
company proposes is a high speed 
local service from the outlying dis- 
tricts into the Public Service Build- 
ing. The proposed schedule calls for 
a 35-minute headway during the non- 
rush hours, and a 20-minute headway 
during rush hours. 

In connection with this high speed 
service, which is planned for inaugur- 
ation September 22nd, the company’s 
application would cancel the existing 
metropolitan area basis of rates on 
this interurban line with the discon- 
tinuance of the shuttle car service and 
substitute the following charges: 

Between the Public Service Build- 
ing and any stop on the private right 
of way as far west as and including 
84th street, a cash fare of 10 cents 
with no transfer privileges. 

Between the Public Service Build- 
ing and any stop beyond 84th street, 
as far as and including West Junc- 
tion, a cash fare of 15 cents with no 
transfer privileges. 

Commutation rates proposed are as 
follows: 

Between the Public Service Build- 
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ing and any stop up to and including 
84th street, commutation tickets good 
for 10 rides, with transfer privileges 
to any metropolitan area lines, to be 
sold for $1.15. 

Between the Public Service Build- 
ing and any stop beyond 84th street 
up to and including West Junction, 
commutation tickets good for 10 rides, 
with transfer to any of the metro- 
politan area lines, to be sold for $1.50. 

The company also proposes the fol- 
lowing half-fare rates for children 
three years of age and under twelve: 

Cash fares between the Public Serv- 
ice Building and any stop up to and 
including 84th street, 5 cents. Com- 
mutation books to be sold, good for 
10 rides, for 60 cents. 

Cash fares between the Public Serv- 
ice Building and stations beyond 84th 
street and not beyond West Junction, 
with no transfer privileges, to be sold 
for 8 cents. Commutation books to 
be sold, good for ten rides with trans- 
fer privilege, for 75 cents. 

Minimum fares to be 10.cents cash, 
or one ticket, within any one zone. 

A number of objectors to the pro- 
posed change testified during the 
course of the two hearings in the city 
of Milwaukee. Complaint was made 
that the change would be a decided 
hardship for the habitual users of the 
cars, especially those who, since the 
effective date of the metropolitan area 
fare structure, have been using the 
weekly pass over this line. The sin- 
gle fare area on this line now ends at 
84th street. Beyond 84th street there 
is one zone to Schlinger avenue, and 
another zone to West Junction. It 
was pointed out that the people living 
in the neighborhood of the Schlinger 
avenue stop especially, are those 
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whose income would prohibit them 
paying higher fares to reach points 
within the metropolitan single fare 
area, and that it would be especially 
hard upon those whose children were 
accustomed to riding back and forth 
to schools within the city limits of 
Milwaukee or West Allis. 

In the order of May Ist [33 Wis. 
R. C. R. —, P.U.R.1930C, 426, 440] 
prescribing metropolitan area fares 
the Commission recognized that the 
metropolitan area service given on 
this rapid transit line was temporary, 
and on the city’s demand we exclud- 
ed from our consideration of the case 
all revenues, expenses, and value of 
that line. In that order we said: 

“By demand of the city and with 
the acquiescence of the suburbs, the 
interurban lines were entirely elimi- 
nated from consideration in this case. 
There is, however, a situation on the 
town of Wauwatosa Rapid Transit 
line which should be corrected. At 
the present time the company is oper- 
ating from Pleasant Valley Park over 
the rapid transit line to 35th street 
and Wells street within the city of 
Milwaukee a shuttle car on which the 
city and suburban rates of fare are 
charged. 

“This service is temporary pend- 
ing the completion of the company’s 
new right of way along the north 
edge of Menomonie Valley to Eighth 
street and St. Paul avenue, and is not 
to be considered as part of the com- 
pany’s regular and permanent metro- 
politan operation. The first zone on 
this line is at 68th street, and the sec- 
ond at approximately 84th street. In 
order to avoid a discrimination in 
fares during this temporary operation 
it is suggested that the company file 
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for approval an application for change 
of rate over this line to conform to 
the rates of fare ordered herein, and 
extend the single fare area to what is 
now the second zone point. Until it 
is determined just what manner of 
service will be given the patrons along 
this rapid transit line, the city fare 
should be applied at least to 84th 
street.” 

The time has now come when we 
must give consideration to the fare 
schedule for the service on this rapid 
transit line. The service to be in- 
augurated differs from that given in 
the metropolitan area in that it uses 
no city streets, operating on private 
right of way for the greater portion 
of the route, with a different type of 
equipment, and at much greater speed. 

[1] The proposed schedule of rates 
is not an unreasonable one; the dif- 
ficulty with it lies in the fact that it 
does not go far enough. The region 
served has been built up with metro- 
politan area rates effective, and to 
compel patrons in it to pay higher 
fares without the choice of lower 
priced transportation would work an 
injustice. Especially is this true of 
the region lying south of the right of 
way of the Milwaukee Electric Rail- 
way & Light Company between 84th 
street and the county loop on the west 
to Greenfield avenue. Patrons should 
have available a lower priced service 
such as is accorded in the metropoli- 
tan area if they desire to make use of 
it. It has been suggested that an 
auxiliary bus line might be established 
to feed into one of the metropolitan 
area lines such as the Wells-West 
Allis line, at metropolitan area rates. 
Were there paved streets or highways 
available over which a bus route could 
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be devised to give service to the resi- 
dents of this section, the logical solu- 
tion of this difficulty would be the 
establishment of an auxiliary bus 
route with the lower priced metropoli- 
tan area service and rates. Under 
present conditions this is impractical ; 
the paved highways over which busses 
could operate are not within reasona- 
ble distance of the greater portion of 
the settlement in this section, and 
nothing would be gained by operating 
a bus line on a street as far away 
from the majority of patrons as from 
an existing car line. 

[2] The assistant city attorney of 
Milwaukee offered the suggestion that 
for the residents of the city of Mil- 
waukee east from 84th street, the com- 
pany should be directed to operate a 
shuttle car at metropolitan area rates 
with transfer privileges. There are a 
number of objections to this, both 
from economic and operating view- 
points. While the proposal was for 
that portion of the line within the city 
limits of Milwaukee only, the opera- 
tion would of necessity have to be 
extended to West Junction to satisfy 
the patrons of the line that are now 
getting metropolitan area _ service. 
Such operation would not be at all in 
accord with the rapid transit opera- 
tion either of the interurban or the 
high speed local service which the 
company proposes, and in time would 
create an additional operating hazard. 
The Commission feels that the ex- 
periment which the company is under- 
taking on this particular line is in 
line with the development of electric 
railway service; it believes the com- 
pany’s theory that outlying sections 
must eventually have a rapid transit 
service into the business district is 
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sound, and that the company should 
be free to experiment with such serv- 
ice on the line which now offers the 
opportunity. 

[8, 4] However, the Commission is 
convinced that the patrons along the 
line who use the service of the street 
railway company are entitled to an 
alternative service which will allow 
them to reach the center of town, or 
any portion of the metropolitan sin- 
gle fare area, at rates lower than what 
the company proposes to charge on 
this rapid transit line. For that rea- 
son, therefore, we have given very 
careful consideration to an alternate 
service. For reasons already dis- 
cussed we believe bus operation is not 
now feasible. Our engineers have 
made a check of the riding on the 
present line, and have also made a 
population survey of the districts to 
be affected by the proposed change. 
As a result of these studies, we have 
concluded that the following plan is 
fair and reasonable: 

Between 84th street and West 
Junction, the company shall sell a 10- 
ride commutation book, with full 
transfer privilege to or from any line 
of the metropolitan system, for $1.15. 
Transfer between the metropolitan 
area system and the high speed line 
shall be made at West Junction, and 
the transfer there made shall entitle 
the rider to further transfer privileges 
now accorded any patron of the sys- 
tem. 

This amounts to a fare of 114 
cents for any rider desiring to get to 
any section of the metropolitan single 
fare area from stops on the rapid 
transit line from 84th street west and 
south to West Junction; or from any 
point within the metropolitan single 
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fare area to any stop on the rapid 
transit line between West Junction 
and 84th street, the transfer to be 
made at West Junction. The com- 
mutation tickets should be so devised 
that there will be no difficulty in mak- 
ing the transfer from the metropoli- 
tan area lines to the rapid transit line. 
The use of these tickets on the rapid 
transit line may be limited to use on 
the cars operating between the Public 
Service Building and West Junction, 
and need not be made usable (unless 
the company so desires) on the inter- 
urban cars on the Burlington-East 
Troy line, and the Waukesha line 
which now traverse the same route. 
On a portion of this rapid transit 
line between the Soldiers’ Home stop 
and 68th street, the metropolitan sys- 
tem cars parallel the rapid transit 
line, so that patrons would have a 
choice between the rapid transit serv- 
ice over private right of way, or 
metropolitan area service at lower 
rates into the city. Between 68th 
street and 84th street there is a con- 
siderable territory which will not have 
service over the metropolitan system 
without a considerable walk to reach 
a metropolitan area line. There are 
three stops on the rapid transit line 
between 68th street and 84th street, 
namely at 73rd, at Cottrell avenue and 
at 79th street. The fare the company 
proposes on the rapid transit line 
within this area or from this area into 
the Public Service Building is 10 cents 
cash, or a 114 cents commutation rate 
with full transfer privileges. It has 
been our thought that possibly there 
should be auxiliary bus service which 
would give patrons of this district the 
benefit of the lower metropolitan area 
fares by feeding into metropolitan 
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area lines. It is impossible to tell, 
however, until such time as the rapid 
transit line has been given a fair trial 
just what demand there will be for 
the lower-priced, slower-speed service. 
If it develops that there is such a de- 
mand, the company will be expected 
to supply auxiliary bus service to 
feed into its metropolitan area sys- 
tem. We will not undertake at this 
time to suggest what that service 
might be, or over what routes it 
should be given, but will leave it to 
the discretion of our resident engi- 
neer to determine if the demand for 
it is sufficient to warrant it. 

[5] Considerable testimony was en- 
tered at the two hearings relative to 
the number of school children using 
the rapid transit line at the present 
time. On Friday, September 5th, our 
resident engineer made a check of 
school children riding on the cars now 
operating. The result of it was to 
determine that on the line from 35th 
street to West Junction there were but 
32 rides during the hours when school 
children would use the cars. The 
great majority of these rode from the 
outlying district into the metropolitan 
single fare area, there being 3 attend- 
ing West Division High School; 8 
West Milwaukee schools, one, Mar- 
quette University, one Marquette 
High School, 5 technical, parochial, or 
business schools, and but one to the 
primary school on 84th street near 
Highland avenue. This makes a total 
of 19 inbound; on the outbound trips 
there were but 13. 

The Commission does not feel that 
upon the basis of this riding, the pre- 
scription of school children’s fares is 
essential. The company has a student 
mileage rate given under certain spe- 








WISCONSIN RAILROAD COMMISSION 


cific conditions in use on its interur- 
ban system. It amounts to approxi- 
mately 1 cent a mile with a minimum 
of 5 coupons for children three years 
of age and under twelve, and 14 cents 
a mile for students twelve years of 
age or over. We see no reason why 
this basis of fares cannot be applied 
over this rapid transit service which 
the company proposes if it would 
be of advantage to any school chil- 
dren. 

The Commission finds that the ap- 
plication of the Milwaukee Electric 
Railway & Light Company for the 
approval of the schedule of rates filed 
to become effective over its rapid 
transit line, is reasonable and should 
be approved; that in addition, the 
company should make available for 
application to the line between 84th 
street and West Junction and its 
metropolitan area system, a 10-ride 
commutation ticket for $1.15, trans- 
fer to the metropolitan area system to 
be made at West Junction; that the 


basis of student rates now available on 
the interurban system be made availa- 
ble to patrons of the rapid transit 
lines. 

It is therefore ordered that the ap- 
plication of the Milwaukee Electric 
Railway & Light Company be, and 
hereby is approved and accepted for 
filing. 

It is further ordered that the com- 
pany sell commutation tickets or 
books good for 10 rides for $1.15, 
such commutation to be applicable to 
riding between any stop on the rapid 
transit line from 84th street to West 
Junction, and any point within the 
metropolitan single fare area with 
transfer privilege, interchange with 
the metropolitan line to be given at 
West Junction. 

It is further ordered that the fares 
herein found reasonable, and the ad- 
ditional fares herein prescribed, be- 
come effective with the inauguration 
of the service on Monday, Septem- 
ber 22, 1930. 
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Public Service Commission 


Kansas City Power & Light Company 


[No. 30518.] 
(— Mo. —, 31 S. W. (2d) 67.) 


Certificates of necessity — Commission’s power over extension — Statutory con- 


struction. 


1. A statute requiring approval of the Commission as a prerequisite to 
the construction of an electric utility system must be construed in con- 
junction with other provisions of the regulatory law to determine whether 
such approval is necessary for the building of an extension to existing 


facilities, p. 36. 
P.U.R.1931A. 
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Certificates of necessity — Commission jurisdiction — Electric service. 
2. The Commission has authority to determine whether the proposed 
rendition of an electric utility service in a given community is necessary 
for public convenience, p. 38. 
Certificates — When required — County franchise — Commission authority. 
3. A county franchise does not give an electric utility complete authority 
to operate, in the absence of a certificate from the Commission, p. 39. 
Appeal and review — Effect of demurrer — Duty of appellate court. 
4. On appeal from the disposition by a lower court of a demurrer to a 
petition filed by the Commission to restrain alleged unauthorized electric 
service, the demurrer has the effect of admitting as true all facts alleged 
in the petition, and the appellate court is accordingly limited, in its deter- 
mination of the legal sufficiency of the petition, to a consideration of such 
facts, p. 39. 
Certificates of necessity — When required — Extension of electric service. 
5. An electrical utility operating by virtue of Commission authority can- 
not extend its line so as to serve a community in new territory without 
permission of the Commission, p. 39. 
Electricity — Powers of Commissions — Construction of line — Inductive in- 
terference. 
6. The Commission has general authority to require that electric facilities 
be so constructed as to prevent undue interference with telephone service 
through electrical induction, p. 40. 
Electricity — Jurisdiction of the Commission — Inductive interference. 
7. The determination of how an electrical line should be so built as not 
to cause undue interference with telephone service is not a judicial ques- 
tion and, therefore, it is a matter properly within the province of the 
Commission, p. 40. 
[September 3, 1930.] 
N BANC. APPEAL by an electrical utility from a lower court 
judgment sustaining a petition by the State Public Service 
Commission against the operation of certain electrical facilities; 
lower court judgment sustained, 
e 
Appearances: Johnson, Lucas, over a six-mile extension of said com- 
Landon & Graves, William C. Lucas, pany’s transmission line, which was 
and Ludwick Graves, all of Kansas constructed without authority from 
City for appellant; D. D. McDonald the Public Service Commission, and 
and J. P. Painter, both of Jefferson for which no certificate of conven- 
City, for respondent. ience and necessity was issued by said 
Commission. 





Frank, J.: The Public Service 
Commission, plaintiff below, brought 
this action in the circuit court of Cole 
county to enjoin the Kansas City 
Power & Light Company from ren- 
dering electric service to the public 


P.U.R.1931A.—3. 


Defendant’s demurrer to plaintiff’s 
petition was overruled, and, defendant 
declining to further plead, judgment 
was rendered enjoining defendant 
from the operation or use of said 
transmission line until such time as it 
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applied for and received from the 
Commission a certificate of conven- 
ience and necessity therefor and au- 
thority from said Commission to fur- 
nish electric service over said line. 
Defendant appealed. 

The petition, omitting caption and 
formal parts, is as follows: 

“That the defendant is a corpora- 
tion organized and existing under and 
by virtue of the laws of the state of 
Missouri and is the owner and opera- 
tor of electric plants located in Kan- 
sas City, Missouri, and serves the 
community of Kansas City and sur- 
rounding territory with electrical 
energy from its generating plants at 
Kansas City, Missouri; that the de- 
fendant did obtain from this Commis- 
sion a permission and approval for 
the construction and operation of its 
electrical plants, and a certificate of 
convenience and necessity therefor, as 
required by § 10,481, R. S. Mo. 1919, 
and has secured permissions, approv- 
als, and certificates of convenience and 
necessity for all of its transmission 
lines and extensions thereof except the 
extension here in controversy. 

“Plaintiff states that by the provi- 
sions of said Public Service Commis- 
sion Law it is given jurisdiction and 
supervision over the rates, service, 
and electric plants and distribution 
system of said defendant, with power 
and authority to supervise and regu- 
late said rates and charges and to re- 
quire said defendant to render safe, 
adequate, and sufficient service. 

“Plaintiff states that by the provi- 
sions of said Public Service Commis- 
sion Law, it is given jurisdiction, su- 
pervision, power and authority over 
the rates, charges, and service, with 
power and authority to supervise and 
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regulate the rates and service of tele- 
phone and telegraph companies or cor- 
porations, and jurisdiction, supervi- 
sion, power, and authority to regulate 
the service over their lines and sys- 
tems in the state of Missouri, and to 
require said telephone and telegraph 
companies to render safe, adequate, 
and sufficient service. 

“Plaintiff states that by the provi- 
sions of said Public Service Commis- 
sion Law, it is given jurisdiction, su- 
pervision, and authority to require of 
electrical corporations in the construc- 
tion of electrical transmission lines 
that they be built according to certain 
standards, depending on the voltage 
of electricity so transported, in order 
to prevent the destruction of tele- 
phonic and telegraphic communication 
by inductive interference. 

“Plaintiff states that certain tele- 
phone lines and systems will be in- 
juriously affected by inductive inter- 
ference from the said extension of 
transmission lines herein complained 
of, so that adequate service cannot 
be had over the telephone lines and 
systems so interfered with when elec- 
trical energy is being transported over 
the transmission line herein com- 
plained of. 

“Plaintiff further states that under 
the provisions of the Public Service 
Commission Law, it is the duty of all 
electric corporations owning and oper- 
ating electric plants or systems to ap- 
ply to the Public Service Commission 
of Missouri for a certificate of con- 
venience and necessity, permission, 
and approval, to extend its transmis- 
sion lines and electric service by any 
additions and extensions not covered 
by previous certificates of convenience 
and necessity, but plaintiff says that 
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the defendant in violation of its duty 
as aforesaid and in violation of the 
provisions of law of the Public Serv- 
ice Commission Act has extended its 
transmission lines and service beyond 
the permission it has heretofore re- 
ceived and is now supplying, or 
threatening to supply, electric energy 
over transmission lines that have not 
been authorized by the Public Service 
Commission and no certificate there- 
for has been issued by said Commis- 
sion. Said transmission line extend- 
ing from Fairville in the county of 
Saline to Miami in the county of Sa- 
line, all in the state of Missouri; the 
said transmission line being an ex- 
tension of an existing transmission 
line which was duly authorized by 
plaintiff Commission. 

“Plaintiff further states that it has 
no adequate remedy at law and insti- 
tutes this proceeding under the provi- 
sion of the Public Service Commis- 
sion Law and more particularly the 
provision of §10,493, R. S. Mo. 
1919.” 

The parties stipulated that, as 
“electrical interference’ was an issue 
in the case, and is not a subject of gen- 
eral knowledge, the court, in deter- 
mining the demurrer to the petition, 
might consider the following as de- 
fining “inductive interference’ and 
the methods of eradicating it: 

“A telephone circuit requires a 
complete path for the flow of the mes- 
sage current. The path may be two 
metallic wires, one for the flow of the 
current as it goes out and the other 
for the return of the message current, 
or the path may be made up of a me- 
tallic wire for the current as it goes 
out and the use of the earth for the 
other path for the returning current. 
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“If the wires which comprise one 
or both paths of the telephone circuit 
parallel a power circuit in compara- 
tively close proximity, the electricity 
in the power circuit through the mag- 
netic field caused by the electricity in 
the power circuit may produce in the 
telephone wires a flow of electricity. 
The flow of this electricity in the tele- 
phone wires will be in one and the 
same direction. If the telephone cir- 
cuit is a metallic circuit, that it has 
two wires, the current flowing in each 
wire will tend to neutralize one an- 
other, in many instances causing no 
serious interference with the telephone 
service. If the two telephone wires 
parallel the power circuit a long dis- 
tance, the electricity caused to flow in 
the nearer wire may be greater than 
the electricity flowing in the other so 
that the result is that there is an inter- 
ference with the telephone service. 
This interference is known as induc- 
tive interference. 

“If the telephone circuit is made up 
of one wire and the earth, the elec- 
tricity in the power circuit will pro- 
duce a greater flow of electricity in 
the telephone wire, due to its closer 
proximity to the power circuit, than 
in the earth thereby causing a greater 
amount of electricity in one part of 
the circuit than in the other and result- 
ing in interference with the telephone 
service in the same manner as above. 
This in the same way is known as in- 
ductive interference. Since there can 
be no transposition of the wire with 
that of the earth, there is no way to 
balance the current flowing in the wire 
with that of flowing in the earth, 
thereby removing the inductive inter- 
ference. To remove the inductive in- 
terference requires making the tele- 
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phone circuit metallic and probably 
transposition of the two wires at prop- 
er places as mentioned above. 

“The manner in which inductive 
interference shows itself in tele- 
phonic communication is by a buz- 
zing sound discernible when talking 
over a telephone circuit thus af- 
fected.”’ 

Defendant’s demurrer to the peti- 
tion is bottomed on the grounds, (1) 
that the petition does not state facts 
sufficient to constitute a cause of ac- 
tion ; (2) that it appears from the face 
of the petition that defendant com- 
plied with § 10,481, Rev. St. Mo. 
1919, by obtaining a certificate of con- 
venience and necessity for the con- 
struction of its electrical plant; (3) 
that the Commission has no power or 
authority to require that electrical 
transmission lines be built according 
to certain standards in order to pre- 
vent anticipated inductive interfer- 
ence with telephone lines, or require 
a certificate of convenience and neces- 
sity for the extension of transmission 
lines in order to require that they be 
constructed so as to prevent such in- 
terference; and (4) that the question 
of damages to a telephone line caused 
by inductive interference from an elec- 
tric transmission line is a judicial one 
of which the Commission has no ju- 
risdiction. 

The petition alleges that appellant 
obtained from the Commission per- 
mission and approval for the con- 
struction and operation of its elec- 
trical plants, and a certificate of con- 
venience and necessity therefor as re- 
quired by § 10481, Rev. St. 1919, 
and has secured permissions, approv- 
als, and certificates of convenience and 
necessity for all of its transmission 
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lines and extensions thereof except the 
extension here in controversy. 

Section 10481 of the statute pro- 
vides that no electrical corporation 
shall begin construction of an elec- 
trical plant without first having ob- 
tained the permission and approval 
of the Commission, and no such cor- 
poration shall exercise any right or 
privilege under any franchise hereaft- 
er granted, without first having ob- 
tained the permission and approval of 
the Commission. 

Appellant contends that neither § 
10,481 nor any other statute requires 
a certificate of convenience and neces- 
sity or permission from the Commis- 
sion to construct and operate an ex- 
tension of an existing transmission 
line. Contention is also made that a 
proper construction of § 10,481 of the 
statute demonstrates a clear intent on 
the part of the legislature to require 
a certificate of public convenience and 
necessity only when an electrical cor- 
poration starts in business, or at most 
thereafter when it receives a new 
franchise from public authority to op- 
erate in entirely new territory. 

[1] It is true that § 10,481 does 
not, in express terms, require a certifi- 
cate of convenience and necessity or 
permission and approval of the Com- 
mission to construct and operate an 
extension to an existing electrical 
transmission line, but this section of 
the statute must be read and construed 
in connection with other pertinent pro- 
visions of the Public Service Com- 
mission Act, and, if it reasonably ap- 
pears from a fair interpretation of all 
the statutes touching this question 
that it was the intention of the legis- 
lature to make such a requirement, 
that intention should govern. 
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Section 10,412, Rev. St. Mo. 1919 
provides that: “A Public Service 
Commission is hereby created and es- 
tablished, which said Public Service 
Commission shall be vested with and 
possessed of the powers and duties in 
this chapter specified, and also all 
powers necessary or proper to enable 
it to carry out fully and effectually all 
the purposes of this chapter.” (Italics 
ours. ) 

The Public Service Commission 
Act provides a complete system for 
the regulation of public utilities by the 
Commission. State ex rel. Barker v. 
Kansas City Gas Co. (1914) 254 Mo. 
515, 534, 163 S. W. 854, 857; State 
ex rel. Public Service Commission v. 
Missouri S. R. Co. 279 Mo. 455, 464, 
P.U.R.1919F, 575, 214 S. W. 381, 
384. Without lengthening this opin- 
ion with a summary of all statutes 
which vest authority in the Public 
Service Commission to regulate pub- 
lic utilities and their activities, we re- 
fer the reader to §§ 10,410 to 10,434 
and §§ 10,476 to 10,494, Rev. St. Mo. 
1919. 

In the two cases above cited the 
Public Service Commission Act is re- 
viewed and construed. In State ex 
rel. Barker v. Kansas City Gas Co. 
supra, we said, at p. 534 of 254 Mo.: 
“That act is an elaborate law bottomed 
on the police power. It evidences a 
public policy hammered out on the an- 
vil of public discussion. It apparently 
recognizes certain generally accepted 
economic principles and conditions, to 
wit: That a public utility . . . is 
in its nature a monopoly; that com- 
petition is inadequate to protect the 
public, and, if it exists, is likely to 
become an economic waste; that state 
regulation takes the place of and 
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stands for competition ; that such reg- 
ulation, to command respect from pa- 
tron or utility owner, must be in the 
name of the overlord, the state, and, 
to be effective, must possess the power 
of intelligent visitation and the plen- 
ary supervision of every business fea- 
ture to be finally (however invisibly) 
reflected in rates and quality of serv- 
ice. It recognizes that every expendi- 
ture, every dereliction, every share of 
stock, or bond, or note issued as sure- 
ly is finally reflected in rates and qual- 
ity of service to the public, as does the 
moisture which arises in the atmos- 
phere finally descend in rain upon the 
just and unjust willy nilly.” 
’ In State ex rel. Public Service Com- 
mission v. Missouri S. R. Co. supra, 
at p. 582 of P.U.R.1919F, we said: 
“The act adds to the powers expressly 
given to the Commission all others 
necessary to the full and effectual ex- 
ercise of those powers. All rates, 
fares, facilities, service, and equip- 
ment, and changes therein, fall within 
the authority of the Commission. Ad- 
equate service and facilities are ex- 
pressly required to be furnished. 
Questions relative to these things are 
to be determined by the Commission.” 
We call attention to a few of the 
many powers given to the Commis- 
sion by the Public Service Commis- 
sion Act. Subsection 2 of § 10,478, 
Rev. St. Mo. 1919, authorizes the 
Commission to investigate and ascer- 
tain, from time to time, the methods 
employed by corporations and persons 


_in manufacturing, distributing, and 


supplying electricity for light, heat, 
or power and in transmitting same; 
to order such reasonable improve- 
ments as will best promote the public 
interest, preserve the public health, 
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and protect those using electricity and 
those employed in the manufacture or 
distribution thereof, and to order rea- 
sonable improvements and extensions 
of the works, wires, poles, pipe lines, 
conduits, ducts, and other reasonable 
devices, apparatus, and property of 
electrical corporations. Subsection 5 
of the same section of the statute au- 
thorizes the Commission to examine 
all persons and corporations under its 
supervision and keep informed as to 
the methods, practices, regulations, 
and property employed by them in the 
transaction of their business, deter- 
mine and prescribe the rates to be 
charged by such utilities, and, when- 
ever it is found necessary, determine 
and prescribe the safe, sufficient, and 
adequate property, equipment, and ap- 
pliances thereafter to be used, main- 
tained, and operated for the security 
and accommodation of the public and 
in compliance with the law and of 
their franchises and charters. Sec- 
tion 10,481 provides that no electrical 
corporation shall begin the construc- 
tion of an electric plant or exercise 
any of the privileges granted under 
any franchise without permission and 
approval of the Commission. This 
section further provides that, if the 
Commission determines that the ex- 
ercise of such right, privilege, or fran- 
chise is necessary or convenient for 
the public service, it may grant per- 
mission for the exercise of such right 
upon such condition or conditions as 
it may deem reasonable and neces- 
sary. Other sections of the statute 
provide a complete scheme for the 
supervision and regulation of all the 
activities of an electrical utility by the 
Comimnission. 

Additional powers are given the 
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1919. This section reads: “The 
Commission shall. have power, after 
a hearing had upon its own motion 
or upon complaint, by general or spe- 
cial orders, rules or regulations, or 
otherwise, to require every person, 
corporation, and public utility, to 
maintain and operate its line, plant, 
system, equipment, apparatus, tracks, 
and premises in such manner as to 
promote and safeguard the health and 
safety of its employees, passengers, 
customers, and the public, and to this 
end to prescribe, among other things, 
the installation, use, maintenance, and 
operation of appropriate safety and 
other devices or appliances, including 
interlocking and other protective de- 
vices at grade crossings or junctions 
and block and other systems of sig- 
naling, to establish uniform or other 
standards of equipment, and to re- 
quire the performance of any other 
act which the health or safety of its 
employees, passengers, customers, or 
the public may demand.” 

The act itself provides that it shall 
be liberally construed with a view to 
the public welfare, efficient facilities, 
and substantial justice between pa- 
trons and public utilities. Sections 
10,538, Rev. St. 1919. 

[2] A reasonable construction of 
the Public Service Commission Act 
forces the conclusion that it was the 
intention of the legislature to clothe 
the Commission with exclusive au- 
thority to determine whether or not 
the furnishing of electricity to a given 
town or community is a public neces- 
sity or necessary for public conven- 
ience, and, if so, to prescribe safe, 
efficient, and adequate property, equip- 
ment, and appliances in order to fur- 
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nish adequate service at reasonable 
rates and at the same time safeguard 
the lives and property of the general 
public, those using the electricity, and 
those engaged in the manufacture and 
distribution thereof. 

If, as appellant contends, an elec- 
trical corporation which has a certifi- 
cate of convenience and necessity to 
operate its plant in a given town or 
community might extend its lines to 
and furnish other communities with 
electricity without a certificate or au- 
thority from the Commission, the pur- 
pose of the statute would be defeated. 
Under such a construction of the stat- 
ute the Commission would have no 
opportunity to determine whether or 
not public convenience and necessity 
demanded the use of electricity in the 
community to which the line was ex- 
tended, and no opportunity to pre- 
scribe the safe and efficient construc- 
tion of said extension or determine 
whether or not appellant was financial- 
ly able to construct, equip, and operate 
such extension and furnish adequate 
service at reasonable rates in the new 
community, without crippling the 
service in the community where the 
Commission had theretofore author- 
ized it to operate. 

[8, 4] Appellant, however, con- 
tends that there is no question of new 
territory or new franchise in this case; 
that it has had a franchise in Saline 
county for many years and has been 
operating there under authority of the 
Commission. There is no merit in 
this contention. In the first place, a 
franchise in Saline county would not 
authorize appellant to operate there 
without authority from the Commis- 
sion. Section 10,481, Rev. St. Mo. 
1919. In the next place, this case is 
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here on a demurrer to the petition, and 
the sufficiency of the petition must be 
determined by the facts alleged there- 
in. The petition does not allege that 
the Commission authorized appellant 
to operate in Saline county, or au- 
thorized the construction of the line 
in question. On the contrary, the pe- 
tition alleges that the line in question, 
which extends from Fairville to Mi- 
ami in Saline county, was not author- 
ized by the Commission. Appellant’s 
demurrer to the petition admits this 
fact to be true. We, therefore, rule 
this contention against appellant. 

[5] Appellant relies on the case of 
Missouri Valley Realty Co. v. Cup- 
ples Station Light, Heat & P. Co. 2 
Mo. P. S. C. R. 1, 6, in support of its 
contention that, where a utility is op- 
erating under authority from the 
Commission, it may extend its lines 
without obtaining a certificate of con- 
venience and necessity from the Com- 
mission. The facts in that case were 
that the power company was lawfully 
authorized to operate its plant in the 
city of St. Louis. The question pre- 
sented was whether or not the com- 
pany could extend its lines within the 
limits of the city without authority 
from the Commission so to do. In 
course of the report, the Commission 
said: “The law is prospective in its 
operation and the defendants being 
engaged in business and serving the 
public with a plant already constructed 
when the law went into effect were 
not required to obtain a certificate of 
permission and approval from the 
Commission, and where the utility is 
legally serving the public, whether un- 
der a certificate from this Commis- 
sion, or being exempt from that re- 
quirement, as in the case of defend- 
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ants, we do not think the jaw requires 
such a certificate for every extension 
of its lines upon each street or alley 
where service may thereafter be de- 
sired. Consent of the municipality 
is always required as a condition pre- 
cedent to the granting of a certificate 
of permission and approval by this 
Commission; but when a local board 
or officer is given authority by ordi- 
nance or franchise to control the 
location and placing of poles, con- 
duits, wires, etc., on streets and al- 
leys, and exercises such authority 
by granting a permit to the utility, 
the law does not contemplate that 
for every such permit a certificate 
shall be secured from this Commis- 
sion.” 

We interpret the report as holding 
that the power company was lawfully 
authorized to operate its plant in the 
city of St. Louis and was not required 
to obtain additional certificates for ex- 
tensions of its lines in the territory 
where it already had authority to op- 
erate. If this report should be con- 
strued as holding that a public utility 
which is lawfully authorized to oper- 
ate in a given territory may extend its 
operations beyond the limits of such 
territory without first obtaining au- 
thority from the Commission so to do, 
it would not be good law and should 
not be followed. 

[6] It is next contended that the 
Commission has no authority to re- 
quire that an electrical line be con- 
structed in accordance with certain 
standards in order to prevent antici- 
pated electrical interference with a 
telephone line. 

By the terms of the Public Service 
Commission Act, the Commission is 
given authority to supervise and regu- 
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late both electrical and telephone cor- 
porations and require each to render 
adequate and efficient service to the 
public. Where, as here, it is proposed 
that a high power electrical transmis- 
sion line be constructed and operated 
in such close proximity to a telephone 
line as to injuriously affect its opera- 
tion by inductive interference from 
the electrical line, it is for the Com- 
mission in the first instance to deter- 
mine whether or not the proposed 
electrical line is a public necessity, and, 
if so, whether it could, at reasonable 
expense, be constructed in such man- 
ner and at such distance from the tele- 
phone line as not to injuriously affect 
the telephone service, especially so in 
view of the authority given the Com- 
mission by § 10,481, Rev. St. Mo. 
1919. That section provides that, 
when the Commission grants a certifi- 
cate of convenience and necessity to 
an electrical corporation, it may by its 
order impose such condition or con- 
ditions as it may deem reasonable and 
necessary. The Commission of this 
state has granted permission to elec- 
trical companies to construct, operate, 
and maintain their lines in an adequate 
and safe manner so as not to reason- 
ably interfere with the service fur- 
nished by any other public utility. Re 
Caruthersville & K. Electric Light & 
P. Co. 5 Mo. P. S.C. R. 158, P.U.R. 
1917C, 1012. 

Appellant’s next and last contention 
is that the question of damages to 
telephone service by inductive inter- 
ference and the cost of its eradication 
is a matter of assessment of damages 
and injunction of which the courts 
and not the Commission have juris- 
diction. 

[7] True, the Commission is not a 
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court and does not have jurisdiction 
to determine judicial questions, but 
the determination of how and where 
an electrical line should be built so as 
not to unreasonably interfere with 
telephone service is not a judicial ques- 
tion. The statute commits the deter- 
mination of that question to the Com- 
mission by authorizing it to supervise 
and regulate the construction and op- 
eration of both telephone and elec- 
trical lines and empowering it to grant 
permission for the construction of 
such lines on such conditions as it may 
deem reasonable and necessary. If 
orders made by the Commission in 
that behalf should be unreasonable or 


unlawful, they would be subject to 
judicial review. It may be that, if 
an electrical utility should, without au- 
thority of law, build a high-power 
transmission line in close proximity 
to a telephone line and thus destroy 
telephone service, the telephone com- 
pany could either sue for damages or 
enjoin the operation of the electrical 
line, but that is not the question in 
this case. 

We find no reversible error in the 
record, and accordingly affirm the 
judgment. 


All concur, except Walker, J., ab- 
sent, 
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F. W. Bleck 


Virginia City Wien Company et al. 


[Docket No. 1053, Report & Order No. 1573.] 


Service — Maintenance of water supply pipe — “Return system” main. 
1. The fact that the service mains of a water utility, using the obsolete 
“return system,” enter each property served and return to their course 
through duplicate lines laid in the same trench does not have the effect 
of converting such lines into “service pipes” within the meaning of a Com- 
mission rule requiring customers to defray the expense of maintaining 
service pipes, and such expense must accordingly be defrayed by the 


utility, p. 42. 


Service — Commission jurisdiction — Improvements in water system. 
2. It is not within the province of the Commission to invade the domain 
of management for the purpose of enforcing specific types of improve- 
ment in kind or structure of a water utility, the Commission’s jurisdiction 
being confined to requiring the utility to render adequate service, p. 45. 
Service — Extension of water main — Changes during pendency of complaint. 
3. Although the conduct of a water utility in making a connection without 


notifying the Commission during the pendency of a complaint by one of 
its patrons against the adequacy of its service was declared to be repre- 


P.U.R.1931A. 








APPEARANCES: Duncan & Duncan, 
Attorneys at Law, Virginia City, for 
complainant; Mrs. Sarah E. Bickford, 
Virginia City, and Elmer E. Bick- 
ford, Sheridan, for Virginia City 
Water Company ; Fred E. Buck, Chief 
Engineer, and Francis A. Silver, 
Counsel, for the Commission. 

Before Chairman Dennis and Com- 
missioner Boyle, at Virginia City. 


By the Commission: F. W. Bleck, 
of Virginia City, Montana, a patron 
of the Virginia City Water Company 
(hereinafter termed utility), owned 
and operated by Mrs. Sarah E. Bick- 
ford and Elmer E. Bickford, com- 
plaining for himself and all similarly 
situated, files his written complaint 
with the Commission alleging that the 
service furnished by the utility is in- 
efficient and inadequate. Specifically 
complaining upon his own behalf he 
alleges that due to a freeze-up in a 
portion of the utility’s mains during 
the forepart of January, 1930, the 
dwelling occupied by him and his fam- 
ily was deprived of water for domes- 
tic and other beneficial uses. This 
deficiency of service continued, he 
avers, until the month of April, 1930, 
when through the medium of a tem- 
porary ground line he was afforded 
water service on the premises but out- 
side of the dwelling. His prayer is 
for an order of the Commission re- 
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hensible, the Commission declined to order the utility to scrap the invest- 
ment made in the service pipe for such connection in the absence of evi- 
dence showing that service rendered therefrom was inadequate, p. 45. 


[October 31, 1930.] 
Co by water consumer against a public water utility 


alleging inadequate service and facilities; sustained in part 
and appropriate order issued. 


establishing permanent water service 
for his dwelling under circumstances 
that will render interruption in service 
improbable and for general relief for 
all those upon whose behalf he prose- 
cutes the proceeding. 

[1] For a proper understanding of 
the situation and the issues involved 
it is necessary to briefly describe the 
distribution system of the utility as a 
whole. The water system consists of 
two small reservoirs east of the town 
proper, filled by mountain springs. 
Spring No. 1, the original source of 
supply, is located within the corporate 
limits of the town near the east bound- 
ary thereof, and Spring No. 2 is lo- 
cated about one-eighth mile east of 
the city limits. The water is conveyed 
from each reservoir by _ gravity 
through a 2 and 3-inch main respec- 
tively to a Y and thence carried 
through a single 3-inch main to a 
hydrant at the southwest corner of 
“B” and Idaho streets. From this 
point a 3-inch main continues for a 
distance of one city block, to the 
southwest corner of “A” and Idaho 
streets, from which latter point one 
2-inch and two 1-inch mains lead off 
to supply the principal business and 
residential portion of the town. At 
“B” and Idaho streets a 1} inch main 
takes off in a southwesterly direction 
serving a number of consumers in the 
southern portion of the town. It was 
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to this latter main that complainant’s 
premises were connected at the time 
of the freeze-up—a connection that 
had existed for upwards of twenty- 
five years. The distribution system 
is composed of 1 inch, 1}-inch and 2- 
inch pipe lines, buried from a few 
inches deep to approximately two feet. 
The mains for the most part were laid 
without attention to street, alley, lot, 
or property lines and thus form an 
unsystematic net-work. The system 
dates back to the days of the Vigi- 
lantes, the original installation having 
been made by the Montana pioneer, 
A. M. Holter, and his associates in 
1865, following the grant of a 20-year 
franchise by the territorial legislature 
on January 27th, of the same year. 
The distribution system is an obsolete 
type known as a “return system”’ that 
is, the main enters each property 
served and returns to its course 
through a duplicate line laid in the 
same trench. The lower end of each 
main or branch has a waste outlet into 
a creek. These are opened in the fall 
of each year to give the water free 
circulation during the winter months 
and thus prevent freezing. 

The waste outlet for the inch and 
one-quarter main from which com- 
plainant was served is located on Al- 
der Creek southwest of the town and 
is controlled by a shut-off valve several 
blocks nearer town—near the corner 
of Harrison and Broadway streets. 
From the record it appears that the 
January, 1930, freeze-up originated 
at this valve. When the first report 
was received by the utility that one of 
the consumers on this main was un- 
able to draw water, an investigator 
dispatched by it to the waste outlet 
on Alder Creek reported back that 
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there was no water issuing therefrom. 
Subsequently, it was ascertained that 
water was not passing through the 
shut-off valve controlling this outlet. 
Gradually the frozen condition in the 
far end of this main progressed to- 
ward the point of take-off at “B” and 
Idaho streets, thus depriving a number 
of consumers of their water supply. 
Altogether it appears that about 
twenty premises were affected by the 
freeze-up. As a result of the freeze- 
up the utility spent $956.65 in labor, 
thawing charges and material to cor- 
rect the condition. Of this amount, 
$394.13 was charged against the par- 
ticular premises that required atten- 
tion, the utility itself assuming the 
balance of the expense. The propriety 
of assessing the consumers affected by 
the freeze-up with any part of the 
costs incurred in putting the premises 
back into service is one of the ques- 
tions raised in this proceeding. The 
utility justifies its course upon rule 
G-2 of the General Rules and Regu- 
lations adopted by the Commission to 
govern the operation of water utili- 
ties within the state. It reads as fol- 
lows: 

“An application for the introduc- 
tion of water service to any premises 
must be signed by the owner of the 
premises and must be made on the 
regular form furnished by the com- 
pany for that purpose. When such 
an application has been granted, the 
company at its own expense will tap 
the main and furnish corporation 
cock, clamp when necessary, and any 
other material used or labor furnished 
in connection with the tapping of the 
main. All expense of laying and 
maintaining the service pipes from the 
mains to the consumer's premises 
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must be borne by the consumer. The 
service pipe must be laid below street 
grade and on the consumer’s premises, 
at a standard depth, designated by the 
company, to prevent freezing. A curb 
cock of approved pattern with a cast 
iron curb box must be installed by the 
consumer at a point designated by the 
company. Whenever a tap is made 
through which regular service is not 
immediately desired, the applicant 
will bear the entire expense of tapping, 
subject to a refund whenever regular 
service is begun.” 

Rule G-2 was promulgated by the 
Commission effective April 1, 1916 
(9 Ann. Rep. Mont. R. & P. S. C. 
251, P.U.R.1916B, 796, 798) and 
obviously was intended to operate in 
future. There is nothing in the word- 
ing of the rule that evinces an intent 
on the part of the Commission to con- 
vert water mains, off-setting onto 
customers’ premises, into “service 
pipes’ nor could the Commission 
legally do so. The mains are the 
back-bone of the distribution system 
and under the statutory obligation im- 
posed upon public utilities to furnish 
reasonably adequate service and facili- 
ties (§ 3883, Rev. Code Mont.) a 
utility is under the duty of providing 
and maintaining its system of mains. 
The fact that the system under dis- 
cussion is a “return system’ makes 
the obligation more onerous than on 
the modern type of plant that lays its 
mains in the streets and alleys and re- 
quires the consumer to come to the 
street or alley main for point of tap- 
off. Further, it is clear from the lan- 
guage of the rule that the term “serv- 
ice pipe’”’ is intended to embrace only 
that part of the pipe serving a premise 
that extends from the utility’s main 
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to the premises. In this case, it ap- 
pears that at least in some instances 
the customers have plugged directly 
into the utility’s mains with taps and 
faucets and have eliminated the so- 
called service pipe. Under the rule 
as applied to a “return system,” the 
service pipe must be held to be that 
part of the pipe upon the consumer’s 
premises that extends from point of 
tap-off to the point or points of use. 
Under this interpretation, the utility 
in this case must bear the costs of re- 
pairing and replacing the mains put 
out of commission by the January 
freeze-up. This places a sizable bur- 
den upon the utility but there is no 
doubt in our opinion about either the 
propriety or justice of it. The Janu- 
ary freeze-up was not caused by the 
action of any individual or group of 
consumers but, so far as the record 
shows, resulted wholly from the fail- 
ure of the waste outlet at Alder Creek 
to function. Whether its control 
valve was deliberately or unwittingly 
turned off by some person or whether 
it became frozen due to the extreme 
cold snap prevalent at the time is not 
material, the fact remaining that 
under a system of this type where con- 
stant circulation is necessary to its 
proper functioning, it is incumbent 
upon the utility to exercise the neces- 
sary supervision and vigilance to see 
that its waste valves are open and the 
flow unimpeded. It was a system 
failure in this instance and the man- 
agement must bear the cost. There 
might arise instances where, by im- 
proper use of facilities or negligence 
on the part of a consumer, a suspen- 
sion of service is brought about and 
in such cases the cost of repair or re- 
placement could properly be placed 
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upon the shoulders of the person re- 
sponsible for the tie-up, but to visit 
the expense of the January freeze-up 
upon the unfortunate patrons of the 
utility, who through no fault of their 
own were deprived of water service 
in the dead of winter, would be to 
penalize absence of wrongdoing. 

[2] It appears from the record that 
the utility has been engaged in doing 
some work on its mains this spring 
and summer calculated to prevent a 
recurrence of another freeze-up. 
Some of the mains have been set 
deeper in the soil and in some in- 
stances the practice of off-setting 
mains upon consumers’ premises has 
been eliminated by the installation of 
service pipe from street or alley main 
to customers’ premises. It is not prac- 
ticable upon the record before us to 
express an opinion as to the efficacy 
of the improvements nor is it neces- 
sary to pass judgment thereon at this 
time. It is not within our province 
to invade the domain of management 
for the purpose of enforcing specific 
types of improvement in kind or 
structure (Hamilton v. Missoula Pub. 
Service Co. (1926) 19 Ann. Rep. 
Mont. R. & P. S. C. 246, P.ULR. 
1927A, 642). We shall direct the 
improvement of the service and fa- 
cilities so as to eliminate the well- 
founded complaint with respect to in- 
adequate service due to freezing of the 
mains. 

[3] With respect to the specific 
complaint of the complainant relative 
to an adequate water connection, the 
record shows that since the filing of 
the complaint and prior to the public 
hearing herein the utility, without 
consulting complainant or the owner 
of the premises in which he lives, and 
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without the knowledge or approval of 
the Commission, undertook to and-did 
make a water connection for the 
premises in question. As above noted, 
the premises were connected at the 
time of the freeze-up to the inch and 
one-quarter main, the general course 
of which is to the rear of the property. 
It was the contention of the complain- 
ant, as well as the owner of the prem- 
ises, that the premises should properly 
be connected from the 3-inch main 
that runs directly in front of the prop- 
erty and it is testified that the utility 
at one time agreed to it and that upon 
the strength of the agreement the com- 
plainant and the owner caused a ditch 
to be dug leading from the point of 
entry into the dwelling house to the 
3-inch main, a distance of about 60 
feet. This distance is contrasted with 
the distance between the one and one- 
quarter inch main to the house of 160 
feet. The management of the utility 
denies that it agreed to permit its 3- 
inch main to be tapped and offers 
several reasons why such tap-off 
would be undesirable. We are not 
impressed with the validity of these 
alleged reasons. Instead of awaiting 
the hearing and decision of the Com- 
mission on the complaint the utility, 
as above noted, made a connection 
upon its own responsibility. Briefly 
described, the utility laid a 1-inch 
service pipe taking off from the 1} 
inch main near the point of the take- 
off of the latter at the hydrant located 
at “B” and Idaho streets, extending 
westerly along the south side of Idaho 
street for a distance of approximately 
200 feet, paralleling its 3-inch main, 
and hooked onto the 60-foot service 
pipe laid by complainant and the 
owner of the premises at the point 
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where complainant desired to tap the 
3-inch main. This 200-foot piece of 
service pipe, according to the utility, 
is buried about four feet deep, except 
where it actually taps the inch and a 
quarter main, at which point, it is 
stated that the depth is about two and 
one-half feet. The service pipe lead- 
ing into the dwelling is set at a depth 
of five feet. This connection has the 
effect of taking the complainant off 
the “return system” and gives him 
what he calls a “dead” line, of about 
260 feet in length. This complainant 
decries, expressing the opinion that it 
will result in compelling him to use 
stale water. He insists upon the right 
to connect with the 3-inch main. We 
are satisfied that complainant’s fear 
with respect to the water deteriorating 
in the service pipe is not well founded. 
The experience of other Montana 
cities indicates contrariwise. 

While we regard the conduct of the 
utility in the making the connection 
during the pendency of this proceed- 
ing without notifying the Commission 
as reprehensible, we do not feel that 
we should now order it to connect the 
premises to the 3-inch main and scrap 
the investment in the 200-feet service 
pipe extension. It is the duty of a 


utility to furnish adequate service and 
facilities and when it has done that, 
the statute has been satisfied. Wheth- 
er the facilities now afforded the com- 
plainant will prove adequate is a mat- 
ter of speculation at the present time. 
Trial alone will tell. It is the judg- 
ment of the utility that it has elim- 
inated the probability of a freeze-up 
in said service line and that the con- 
nection as made will prove fully ade- 
quate. Until such time, if ever, as ex- 
perience has demonstrated otherwise, 
we are constrained to not interfere. 
To sustain an order requiring a con- 
nection to the 3-inch main we would 
have to make a finding that the present 
connection is inadequate as an instru- 
mentality or facility of service. There 
is no evidence in the record that will 
sustain such a finding. However, we 
do deem it proper under the circum- 
stances of this record to require that 
all of the costs incurred by the utility 
in constructing the 200-foot service 
pipe above mentioned—the construc- 
tion of which would have been un- 
necessary if a connection had been 
made to the 3-inch main—and ~all 
future maintenance expenses of this 
segment be paid and borne by the 
utility. 
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Re Billings-Sheridan Motor-Freight Line 


[Docket M. R. C. 34, Report & Order No. 1572.] 


Certificates — Evidence of necessity — Commercial piracy between rival com- 


munities. 


1. In order to place two rival communities on an equal footing in the mat- 
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ter of transportation service, the Commission granted authority for motor 
freight service between one of the communities and competitive trading 
territory, where a slight rail rate advantage which it had was otherwise 
offset by superior transportation facilities of the other community, p. 50. 


Certificates — Choice between applicants — Priority of former unsuccessful 


applicant. 


2. An applicant who has once been unsuccessful in obtaining a certificate 
of convenience and necessity for a proposed motor carrier route is not 
entitled to priority over other applicants when the matter is again before 
the Commission on a showing of substantial change of conditions, p. 50. 


[October 28, 1930.] 
A PPLICATION of a motor bus carrier for a certificate of con- 
venience and necessity to do business in a certain terri- 
tory; granted. 


APPEARANCES: H. C. Crippen, At- 
torney, Billings, for the applicant; 
Wood & Cooke, Attorneys, Billings, 
for protestant Chicago, Burlington & 
Quincy Railroad Company; and Fran- 
cis A. Silver, Counsel, and D. H. 
Lewis, Supervisor of Motor Trans- 
portation, for the Board. 

Before Chairman Dennis and Com- 
missioner Boyle, at Billings. 


By the Boarp: R. G. Woodard, of 
Billings, Montana, owner and oper- 
ator of an interstate motor freight 
line between Billings, Montana, and 
Sheridan, Wyoming, known as “In- 
terstate Freight Line,” petitions the 
Board for a certificate authoriz- 
ing him to render intrastate serv- 
ice on this line between Billings 
and the Montana-Wyoming boundary 
line, to Hardin, Lodge Grass, Crow 
Agency, Garryowen, Camp Reno, and 
Wyola. The application is opposed 
by the Chicago, Burlington & Quincy 
Railroad Company (hereinafter called 
the Burlington Railroad) on the 
grounds that the service would paral- 
lel its line of railroad and would enter 
into direct competition with the 
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freight service now maintained by it; 
that the regular freight and express 
service maintained by it is reasonably 
adequate and sufficient and that the 
public convenience and necessity does 
not warrant the issuance of such cer- 
tificate. The application is also pro- 
tested, in writing, by John Shaffer, 
of Billings, whose application to oper- 
ate an intrastate line between Billings 
and St. Xavier, Montana, via Hardin, 
Crow Agency, and Garryowen, was 
denied in Report and Order No. 1553, 
22 M. U. R. 164, the basis of his pro- 
test being that, if the route is opened 
to common carrier motor freight 
transportation, protestant is entitled 
to prior rights. No appearance was 
made by nor evidence adduced upon 
behalf of protestant Shaffer at the 
public hearing herein. 

From the record it appears that the 
applicant is an experienced motor 
freight carrier, having operated a 
motor freight line between Billings 
and Roundup, Montana, for the past 
eight years. He has been the duly 
licensed operator on the Billings- 
Roundup route since the passage of 
Chapter 154, Laws of 1923, holding 





this Board’s certificate M. R. C. No. 
34. His equipment consists of fifteen 
trucks of varying capacity. Of the 
two trucks now being operated on the 
interstate line, one is equipped with 
refrigerator body and, according to 
the applicant’s testimony, he has two 
more such bodies under order for this 
and the intrastate line. Applicant’s 
financial responsibility and his ability 
to render adequate service in the 
event his application is granted are 
fully attested by the record. 

It appears that in March, 1930, the 
applicant acquired by purchase the 
Billings-Sheridan interstate line from 
Moore Brothers, who had been oper- 
ating over this route for a period of 
six or eight months and who were 
rendering the intrastate service herein 
proposed without permit from this 
Board or hindrance from the local au- 
thorities of Yellowstone or Big Horn 
counties—who were advised of their 
operations—and without any action 
on the part of the protestant, Burling- 
ton Railroad, to enjoin the operations 
—a right it undoubtedly possessed— 
(Northern P. R. Co. v. Bennett 
(1928) 83 Mont. 483, P.U.R.1929C, 
139, 272 Pac. 987). Upon taking 
over the interstate line, the applicant 
continued the practice of his predeces- 
sors as to intrastate service until July 
8, 1930, when he appeared before the 
Board in response to a citation to 
show cause why his M. R. C. Cer- 
tificate No. 34 should not be revoked 
for violating the terms of his permit 
and the provisions of Chapter 154, 
supra. Upon admission of his viola- 
tion and a plea of guilty in a local 
court of Yellowstone county, wherein 
he was assessed a fine of $50, the cita- 
tion was dismissed, the imposition of 
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the fine being deemed adequate 
punishment for his transgression 
under the circumstances of the case. 
On July 8, 1930, the instant applica- 
tion was filed and coincident there- 
with applicant ceased to furnish intra- 
state service, the record exhibiting 
that since said date he has confined 
his business on this line to purely 
interstate tonnage. 

At the date of the public hearing 
herein it was shown that the applicant 
operates on the interstate line two 
trucks on a schedule that calls for a 
departure from either terminal—Bill- 
ings and Sheridan—at 12 noon each 
day, except Sunday, with arrival at 
the opposite terminal at 7 p. M. The 
route between the termini covers ap- 
proximately 142 miles. It is appli- 
cant’s proposal to continue the same 
schedule with intermediate stops in 
Montana as follows: Eastbound, 
Hardin, 2:30 p. m., Crow Agency, 
3:45 p. Mm., Garryowen, 4:10 P. M., 
Lodge Grass, 4:50 Pp. mM. and Wyola, 
5:20 p. M.; westbound, Wyola, 1: 30 
p. M., Lodge Grass, 2 Pp. M., Garry- 
owen, 2:40 p. m., Crow Agency, 3 
p. M. and Hardin, 3:45 Pp. Mm. 
Under the proposed time card, stops 
of forty-five minutes would be made 
at Hardin, ten minutes at Crow Agen- 
cy, Lodge Grass, and Wyola, and five 
minutes at Garryowen to permit of 
door-step deliveries. It is also appli- 
cant’s intention to accept business for 
and from other minor points on the 
route such as Camp Reno, a tourist 
stopping place. The rates submitted 
with the application for service cover 
four classes of freight, classification 
being in accordance with Western 
Classification as adopted by rail car- 
riers, that is, applicant proposes to 
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adopt Western Classification as to the 
first, second, and third classes, and for 
all other commodities taking fourth 
class or lower in Western Classifica- 
tion to assign them into a fourth class. 
The rate schedule submitted is essen- 
tially the railroad freight and baggage 
rates between the points involved ex- 
cept as to commodities rating lower 
than fourth class in Western Classifi- 
cation which, as noted, take the fourth 
class rate. A minimum charge of 50 
cents is provided. 

The local freight service afforded 
by the protestant Burlington Railroad 
into this territory consists of tri- 
weekly service—out of Billings on 
Tuesday, Thursday, and Saturday, 
and out of Sheridan on Monday, 
Wednesday, and Friday. Shipments 
are required to be in the freight house 
of the carrier on the afternoon pre- 
ceding the day of movement. Express 
shipments, as well as milk and cream 
handled in the baggage car, move 
daily between the points on regular 
passenger trains Nos. 41, 42, 43, and 
44, which afford a morning and even- 
ing train each day in either direction. 

The territory involved is largely 
agricultural. Hardin, the county seat 
of. Big Horn county, 52 miles east of 
Billings and 90 miles north of Sheri- 
dan, Wyoming, is the largest city, 
having a population of approximately 
1,160 people. Other population figures 
in this region according to Federal 
census figures for 1930 (unrevised) 
are: Crow Agency district, embrac- 
ing Crow Agency, 1,143 residents; 
Wyola district, 633 ; Lodge Grass dis- 
trict, 962. The latter includes the 
town of Lodge Grass with 572 in- 
habitants. 

The applicant’s case is supported by 
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the testimony of the largest and most 
representative group of shippers that 
have appeared before the Board in any 
proceeding arising under Chapter 154, 
supra, since the passage of the act. 
Unlike most cases of this character, 
the interested shippers appeared be- 
fore the Board in person and vigor- 
ously and emphatically urged the 
granting of the certificate. Hardin 
merchants testified that their logical 
trading point is Billings because of its 
closer proximity than Sheridan and 
by reason of the fact that there are 
more wholesalers and greater stocks 
of merchandise carried in Billings 
than at Sheridan. They point out 
that under modern methods of mer- 
chandising, retailers carry short in- 
ventories that have to be maintained 
by daily freight service. It was 
shown in a number of instances that 
Hardin merchants transferred ac- 
counts from Billings dealers to Sheri- 
dan wholesalers from whom they 
could obtain daily replenishments of 
stock via applicant’s interstate line and 
at no greater cost than from Billings 
due to the equalization of freight 
charges by Sheridan jobbers. This 
testimony is corroborated and sup- 
ported by Billings wholesalers who 
aver that since the intrastate motor- 
freight service has ceased their busi- 
ness at Hardin and contiguous points 
has fallen off from 15 per cent in 
several instances to 70 per cent in the 
case of one large and established Bill- 
ings wholesaler. It was further de- 
veloped that one Billings wholesaler, 
in order to meet the situation and hold 
the business, had put on a private 
truck to make deliveries in this terri- 
tory and it was further shown that at 
least one other had under immediate 
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consideration of doing likewise. 
These contentions find tangible sup- 
port in the figures submitted for the 
record by the applicant. During the 
month of May, at a time when the 
applicant was furnishing intrastate 
service, his tonnage out of Sheridan 
to Montana points totaled approxi- 
mately 49 tons, whereas, in August, 
after he had ceased serving Montana 
points out of Billings, it amounted to 
180 tons. His revenue figures show 
that his earnings from Sheridan to 
Montana points on this line other than 
Billings for May, 1930, amounted to 
$227.38, whereas to the same points 
from Billings his revenues were 
$562.32; in June, they were $286.14 
as against $560.43; in July, the month 
in which applicant ceased to carry 
intrastate in Montana on this line, the 
Sheridan revenues increased to 
$550.30 and the Billings earnings fell 
to $206.45; in August and September 
(up to the 27th), the applicant, carry- 
ing no Billings intrastate freight, 
earned $673.17 and $1,007.69, re- 
spectively. These figures do not in- 
clude any revenue accruing from 
through business between Sheridan 
and Billings. 

The wholesalers and merchants also 
point out that during the applicant’s 
intrastate operations—which also ap- 
plies to the operations of his predeces- 
sors—they were able to effect sub- 
stantial reductions in the costs of 
transportation in that the door-to-door 
delivery service of the motor-freight 
carrier eliminated all haulage charges 
from wholesale house to depot at point 
of origin and from depot to retail 
store at destination point. 

[1] It is reasonably convincing that 
the presence in this territory of an 
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interstate motor freight carrier ren- 
dering daily, except Sunday, service 
has created a situation that is substan- 
tially prejudicial to the interest of 
Billings wholesalers and merchants at 
Hardin and other Montana points. It 
is also detrimental to the consumers 
at the intermediate points as it is in 
the public interest that this trade ter- 
ritory be maintained on a competitive 
basis. The slight advantage that Bill- 
ings has over Sheridan at certain of 
the towns in the territory involved in 
the matter of freight rates is more 
than offset by the superior transporta- 
tion facilities available out of Sheri- 
dan. The only feasible method of re- 
storing competition is by establishing 
a parity of transportation facilities be- 
tween the competing points with re- 
lation to the intermediate points. The 
protestant, Burlington Railroad, is of 
the opinion that the business in the 
territory is not sufficient to warrant 
daily, except Sunday, freight service. 
Having in mind the ordinary costs of 
rail freight service in territory such 
as this it is perhaps true that the 
revenue to be derived from daily serv- 
ice would not justify the expense. It 
follows, therefore, that to place Bill- 
ings and Sheridan on an equal footing 
in the matter of transportation, it is 
necessary to admit motor freight serv- 
ice between Billings and all Montana 
points intermediate. 

[2] As between the applicant 
Woodard and intervener Shaffer, the 
certificate must go to Woodard. The 
instant record in behalf of the show- 
ing of public convenience and neces- 
sity has been made by Woodard. 
Shaffer has made no present showing 
whatever as to financial ability or 
facilities. On the other hand, Wood- 
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ard is actually operating over the route 
and according to the testimony of 
wholesalers and merchants alike his 
service is very satisfactory. Further- 
more, we do not recognize that the 
fact that an applicant has petitioned 
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for a given route and has been turned 
down on the record as made entitles 
the applicant to priority when the mat- 
ter is again before the Board on a 
showing of a substantial change of 
conditions. 
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Re Rural Telephone Company et al. 


[U-3964.] 


Rates — Reasonableness — Contemplated operating changes. 
The Commission refused to pass upon an application for increased tele- 
phone rates where the service would be subjected in the near future to 
great changes as to construction and operating methods, and where no 
comprehensive plan upon which the Commission could base any finding 
for reasonable rates for the revised service had yet been divulged. 


[October 27, 1930.] 
A PPLICATION of a telephone utility for increased rates; dis- 
missed without prejudice. 
¥ 


By the Commission: On April 2, George H. Dobbins, on behalf of 








1930, application was received from 
the Rural Telephone Company of 
Weyauwega for a determination as to 
the lawfulness of a charge for the 
exchange of messages between its ex- 
change and that of the Wisconsin 
Telephone Company at Waupaca, and 
for a determination of a reasonable 
and lawful rate, if such a charge shall 
be required. In its application the 
Rural Telephone Company announced 
its intention of moving the location of 
its Crystal Lake exchange to a point 
adjacent to the corporate limits of the 
city of Waupaca. 

Hearing was held May 16, 1930, at 
Waupaca, Wisconsin, the appearances 
being : 
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applicant; J. F. Krizek, Attorney, and 
F. M. McEniry, on behalf of the Wis- 
consin Telephone Company. 

A further hearing was held July 2, 
1930, at Wild Rose, Wisconsin, the 
appearances being the same as above 
except that L. J. Fitzgerald appeared 
in the absence of F. M. McEniry. 

Various matters emphasized in this 
case are as follows: 

1. Proposed removal of Crystal 
Lake exchange of the Rural Tele- 
phone Company to a location adjacent 
to the corporate limits of Waupaca. 

2. Applicant has not submitted a 
definite program for the development 
of this exchange after its removal to 
the new location. 
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3. Certain additional construction 
will be required to connect the new 
exchange with lines now terminating 
at Crystal Lake. 

¢. Possible extension of Rural 
Telephone Company’s toll line from 
Weyauwega to its new Waupaca ex- 
change. 

5. Possible eventual connection of 
all Rural Telephone Company’s sub- 
scribers to the new exchange. 

6. Establishment of a toll rate be- 
tween the switch board of the Wis- 
consin Telephone Company at Wau- 
paca and the new switch board of 
Rural Telephone Company to be lo- 
cated adjacent to Waupaca. 

There appears to be no question 
that the Rural Telephone Company 
has the legal right to change the lo- 
cation of its Crystal Lake switch 
board to a point outside the corporate 
limits of Waupaca, as this is territory 
which it is serving. 

The proposed development and 
operation of the new exchange at 
Waupaca is somewhat uncertain. The 
question to be answered then before 
any consideration can be given to a 
determination of a reasonable rate for 
the exchange of messages between the 
Wisconsin Telephone Company’s 
Waupaca exchange and proposed 
Rural Telephone Company’s exchange 
is: What will be the situation after 
the relocation? Are the plans of the 
Rural Telephone Company such that 
they will disrupt the present arrange- 
ment between this company and the 
Wisconsin Telephone Company with 
respect to toll and otherwise? 

From the record in this case it is 
evident, as a result of frequent re- 
quests for an outline of applicant’s 
plans or for a statement of what ap- 
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plicant’s representative had to submit, 
both as to the handling of exchange 
business and as to any toll lines that 
the company contemplated connecting, 
that no definite program had been di- 
vulged. 

While not specifically stated in the 
record, it seems to be implied in the 
testimony of applicant’s representa- 
tive that the moving of the Crystal 
Lake switch board would eventually 
be followed by the extension of a toll 
line from the company’s Weyauwega 
exchange to the new switch board, 
thus enabling calls from Fremont and 
Weyauwega to be routed to Waupaca 
by way of these toll lines. 

The Wisconsin Telephone Com- 
pany, both by direct testimony and by 
letter, states its position in the matter 
as follows: 

There are two circuits of the Rural 
Telephone Company which are 
switched by the Wisconsin Telephone 
Company at Waupaca which appli- 
cant proposes to transfer to the new 
switch board. All subscribers con- 
nected to the Crystal Lake switch 
board, through trunk lines, have un- 
limited service with Waupaca for 
which service the Wisconsin Tele- 
phone Company receives $3 per sub- 
scriber per year. There are other sub- 
scribers of the applicant which are 
switched by the Wisconsin Telephone 
Company at a rate of $7.50 each per 
year. In addition to this there is toll 
service. 

The Wisconsin Telephone Company 
proposes to continue the trunking ar- 
rangement now in efiect on the con- 
dition that the Rural Telephone Com- 
pany will not transfer any of its lines 
now served on a service station basis 
directly out of the Waupaca exchange 
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nor make any changes in the operation 
of its business, particularly with ref- 
erence to the routing of toll messages 
to and from Waupaca, which may 
originate or terminate on the system 
of the Rural Telephone Company. In 
the event of failure to comply with the 
foregoing, the Wisconsin Telephone 
Company takes the position that the 
trunking arrangement would be con- 
sidered as cancelled, and the standard 
toll rate of the Wisconsin Telephone 
Company applied on all toll calls be- 
tween the Crystal Lake exchange 
and the Wisconsin Company’s ex- 
change at Waupaca and all points 
beyond. 

To be in a position to make an order 
requiring a physical connection the 
Commission has to make certain defi- 


Commission can make no findings 
until it knows what the plan is. KH 
cannot make any order based on find- 
ings under present conditions which 
would be proper if those conditions 
change. There has been no refusal 
of physical connection and no failure 
to agree on the terms for such connec- 
tion under the conditions now exist- 
ing. When and if those conditions 
are changed and there is a refusal to 
permit physical connection or a failure 
to agree as to the terms, it will be the 
duty of the Commission to pass upon 
the case. If it becomes necessary then 
for the Commission to fix the terms, 
its order will have to be based on the 
conditions then existing or which it 
is shown will exist. Under present 
conditions no order is necessary. 








nite findings under the statute. The The case is, therefore, dismissed. 
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Re North-West Telephone Company 


[U-3992.] 


Depreciation — Telephones — Effect of location upon allowance. 
1. It is necessary in large and fast growing communities to allow a higher 
percentage of depreciation to take care of obsolescence and inadequacy, and 
other causes of retirement not related to wear and decay, than in smaller 
communities which are not experiencing such growth, p. 57. 


Depreciation — Revision of allowance — Effect on return. 


2. The Commission declined to make a revision of a telephone utility’s 
depreciation allowance, although admittedly justified, for the reason that 
no adjustment of the claimed allowance could result in the utility earning 


a full rate of return upon its property, p. 57. 
Procedure — Discriminatory flat rates between two companies. 


3. A flat rate for interexchange service between two telephone companies 
will not be discontinued because of alleged discrimination, in a rate pro- 
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ceeding of one of the companies to which the other is not a party, as such 
an issue can only be properly raised upon joint application of both com- 
panies, or in a proceeding brought by one against the other, p. 57. 


Service — Four-party and two-party business telephones. 


4. A telephone company was permitted to discontinue four-party business 
service and to substitute two-party business service for the reason that 
efficient telephone service for business purposes cannot be obtained where 
there are more than two parties on a line, p. 59. 


Rates — Telephone — Desk sets and hand sets. 


5. Proposed extra charges of a telephone company of 25 cents a month 
for desk sets and 50 cents a month for hand sets were modified to 15 cents 


and 25 cents respectively, p. 59. 





Depreciation — Fair value basis — Purchase of partially consumed property. 


Discussion of the effect of Federal decisions requiring that annual depre- 
ciation allowances be based on present fair value on depreciation accounts 
of a utility purchasing property after the partial expiration of its usable 


life, p. 56. 


[October 27, 1930.] 


Figen of a telephone utility for increased rates; 


granted. 


By the Commission: On May 19, 
1930, North-West Telephone Com- 
pany filed with the Commission appli- 
cation for authority to increase and 
adjust the company’s rates, rules, and 
regulations for telephone service in its 
Wild Rose exchange area. 

Hearings were held at Wild Rose, 
Wisconsin, on June 10, 1930, and on 
July 2, 1930. At the first of these 
hearings C. E. Blake appeared on be- 
half of North-West Telephone Com- 
pany, and J. Eastergaard, Secretary, 
appeared on behalf of Advancement 
Association, Wild Rose, Wisconsin. 
‘At the second hearing C. E. Blake 
appeared on behalf of the applicant, 
and E. F. Kileen and Gad Jones ap- 
peared on behalf of the village of 
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Wild Rose and the surrounding com- 
munity. The third hearing was held 
at Madison, Wisconsin, on September 
8, 1930, for the purpose of permitting 
Mr. Kileen and Mr. Jones to offer evi- 
dence or examine further as to the 
valuation of the property involved in 
this case. At the third hearing C. E. 
Blake appeared on behalf of North- 
West Telephone Company and there 
were no appearances on behalf of the 
village of Wild Rose and surrounding 
community. 

The present and proposed schedules 
of rates and the number of stations 
taking each class of service are set 
out in Exhibit I, or the rate study 
introduced in evidence by the appli- 
cant, as follows: 
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Exchange Service 
Business : 


IE sc ikigcniniecnduaansdesiesdwaesKe® 
ME EE 5 0504ciweascedencceoeacsesas vee 
CED <5 cicndagde aybicaxesbasewus 


Re er ie 
Residence: 


EE ds pie biead eee eeetnsateaeenens 
EEE Soci iuqcdigaedse haw nts eraiannianee 
Oe Ee eee eer ee 


DE MEER cid sSaiduactaveuebevanabaveesion 
Rural: 


PE SE PIII co cin vawscnsvies esncceoneis 
RE rrr 


I IE vcs ace sceWewecee ees 
Private line residence .........ccccccccsces 


Miscellaneous : 


Extension bells on same premises .......... 
ie ie ianuaes<sdcs Seeks aeunbiese 
Extra directory Histing .....cccccscccecssece 
EE IE: yok iseersasascesev eat vens 
NE I Eos. 4 once socesnnewesss 
NS OD ee ae eer re ee 


Total 
Toll Service 
Wild Rose to Wautoma: 


ae ces tach SCHRsdeaves $4689 3 000 
Person to person calls .......+...++seeeeees 
Station to stations CANS «...cccesccccccesecs 


Wild Rose to Crystal Lake: 


NS See i Laid Viesiee enews coseas wer 
Person to person calls .......++..+s+eeeeee: 
Station to station calls ........ccccccccccees 


* All four party business to be discontinued 

The Wild Rose Telephone ex- 
change was purchased from the Wild 
Rose Telephone Company by the 
North-West Telephone Company in 
October, 1929. The applicant, in sup- 
port of its application for increase, 
has introduced testimony as to the im- 
provements it has made in the prop- 
erty since acquiring the same, and 
also as to the inadequacy of the re- 
turn now received by the company on 
its investment in the exchange. The 
testimony shows that, when the 


North-West Telephone Company ac- 
quired this property, it was found by 
the engineering department of the 
Railroad Commission to be in 54.45 
per cent condition; that the company 
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errr ee eee ee eee ee eee eee 


Number of 
Stations Rate per Month 
4/30/30 Present Proposed 
<eewes 12 $2.25 $3.00 
vssa 10 2.00 2.75 
eases 14 1.75 2.75 
peed ta 11 60 1.00 
seaoes 4 1.75 2.50 
eset 1.50 2.25 
oobekd 99 1.25 2.00 
Satay 1 50 1.00 
ica 3 157 1.50 1.75 
enbeen 1.25 "6 
«heen ne 3.00 plus 
Saree ae 2.50 plus 
ee 7 15 25 
sgtipes 2 ii we 
commen Pe es 25 
aedee os 6 1.00 
axvas 31 ee 25 
penal we 25 50 
ane 314 
euneke 45 083 i 
Nonna 19 in 20 
‘aewe 38 10 
ssondel 5 2S. - 
anes 10 a 20 
songremis 20 .20 


and change to two party. 
proceeded to make extensive improve- 
ments, that practically a new switch- 
board was installed, the village was 
entirely cabled, that at the time of the 
first hearing the metallicizing of the 
rural lines was practically completed. 
The rate study introduced by the com- 
pany shows that for the year ending 
April 30, 1930, the return realized by 
the company on the claimed rate-mak- 
ing value of the Wild Rose exchange 
was only 68/100 of one per cent, and 
that, if the increase proposed in the 
new schedule submitted were granted 
in full, the return realized on the 
claimed rate-making value of the 
property would be 2.22 per cent. 

The Commission finds from its rec- 
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ords and from the testimony intro- 
duced at the hearings that the operat- 
ing expenses of the company at its 
Wild Rose exchange, including the 
apportionment of the expense of the 
central office of the company at Madi- 
son, Wisconsin, to the Wild Rose ex- 
change, which is on a per station basis 
only, are reasonable. 

The valuation used by the applicant 
in computing return on this property 
was based upon a valuation placed 
upon the property by the engineering 
department of the Railroad Commis- 
sion as of May 15, 1928, of $20,240, 
and an allowance by the Railroad 
Commission for net additions to the 
property from May 15, 1928, to June 
30, 1929, of $463, or a total value as 
of June 30, 1929, of $20,703. To this 
the company added net book additions 
from June 30, 1929, to April 30, 
1930, of $2,690, and allowance for 
materials and supplies of $500 and for 
working capital of $475, making a 
total rate making value as of April 
30, 1930, of $24,368. The attorneys 
for the village objected to the testi- 
mony introduced by the applicant with 
reference to the valuation placed upon 
the property by the Railroad Commis- 
sion, At the time that the North- 
West Telephone Company made ap- 
plication to the Railroad Commission 
for authority to acquire the plant of 
the Wild Rose Telephone Company, 
the engineering department of the 
Commission sent engineers upon this 
property to make a detailed appraisal 
for the guidance of the Commission 
in considering the authorization of the 
purchase of the property, and the is- 
suing of securities against the same. 
The report of the engineering depart- 
ment to the Commission was carefully 
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made and checked, and a copy thereof 
was submitted to the attorneys for the 
village by the Commission previous 
to the final hearing in this case. The 
Commission believes that this valua- 
tion is a fair valuation and no evi- 
dence has been presented to the con- 
trary. Under these circumstances the 
Commission will accept this valuation 
as a fair basis for computing return 
in this case. 

At the hearings in this case there 
was considerable discussion of the 
question of depreciation. Under the 
decisions of the United States Su- 
preme Court, the utility is entitled, in 
a rate case, to a provision for depre- 
ciation based upon the value of the 
property, which value must reflect 
substantial consideration of cost of 
reproduction, less depreciation, at the 
prices prevailing at the time of the 
valuation, but which may give some 
effect to the prices prevailing at the 
time that the property was originally 
purchased and installed in the plant. 
In computing depreciation in this case 
the company referred to a decision of 
the Railroad Commission in Re Wis- 
consin Teleph. Co. 28 Wis. R. C. R. 
351, P.U.R.1925D, 661, and applied 
to the various units of property of the 
Wild Rose exchange the average 
service life and the percentage of sal- 
vage, set up by the Commission on 
such units in that decision. On that 
basis, the percentage of depreciation 
necessary to provide a depreciation re- 
serve, to replace the present value of 
this property at the end of its service 
life, or the end of its remaining serv- 
ice life, is found to be 6.82 per cent 
of the undepreciated value. Attention 
should be called to the fact that the 
6.82 per cent depreciation is based 
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on the average life of all of the prop- 
erty, both that purchased from the 
Wild Rose Telephone Company and 
the additions since made. As stated, 
the property when valued by the Com- 
mission was found to be in 54.45 per 
cent condition. Therefore, a consid- 
erable portion of the estimated service 
life of the various units when new has 
already expired, and the percentage 
of depreciation necessary to replace 
the present value of the property dur- 
ing its remaining service life, if com- 
puted as a percentage of that value, is 
necessarily higher than it would be 
in the case of a property in 100 per 
cent condition, because the property 
has to be replaced in a shorter period 
of time. The number of dollars re- 
quired per year, however, is not 
changed. To illustrate, if a piece of 
property worth $100 when new has 
a service life of twenty years, the rate 
of depreciation necessary to write it 
off in twenty years will be 5 per 
cent per year of the original value, 
and the amount to be accumulated will 
be $5 per year. If a piece of property 
which was worth $100 when new has 
depreciated one-half and has a re- 
maining service life of only ten years, 
the rate of depreciation necessary to 
write off the property in the remain- 
ing ten years will still be 5 per cent 
per year of the original value, and the 
amount to be accumulated per year 
will still be $5. Where an equal 
amount is set aside for depreciation 
for each year of the service life of the 
property, the percentage of deprecia- 
tion must remain the same based on 
the original value of the property. 
The amount set aside each year is a 
larger percentage of the depreciated 
value of the property than it is of the 
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original value of the property, not 
because the annual rate of deprecia- 
tion or the annual amount of depre- 
ciation is higher, but because the 
depreciated value of the property is 
less than the original value of the 
property. 

[1] The Commission is of the 
opinion that the percentage of depre- 
ciation claimed is somewhat higher 
than should be allowed to the tele- 
phone exchange in the village of Wild 
Rose. It is necessary in the larger 
and faster growing communities to 
allow a higher percentage of deprecia- 
tion to take care of obsolescence and 
inadequacy and other causes of re- 
tirement not related to wear and de- 
cay, than in smaller communities 
which are not experiencing much 
growth. Not only is the claimed per- 
centage somewhat high but we believe 
that it should be applied to a base 
which gives weight to original cost, 
to the extent that such weight was 
given in our valuation, rather than to 
a base reflecting current prices only. 

[2] However, the fixing of a cur- 
rent provision for depreciation is not 
required for the reason that no ad- 
justment of the claimed allowance 
could result in the utility’s earning a 
full return upon its property. With 
an allowance as claimed for deprecia- 
tion the utility would earn only a little 
over two per cent for return under 
the proposed rates. The provision 
for depreciation would have to be al- 
most entirely wiped out if the pro- 
posed rates were to yield a full return. 

[3] Referring to the portion of 
the proposed schedule relating to toll 
service, the record shows that there 
are two farm and three village sub- 
scribers who are taking advantage of 








the $3 per year flat rate for service 
to the Crystal Lake exchange. This 
flat rate arrangement is in accordance 
with a rate and rule filed with the 
Commission by the Wild Rose Tele- 
phone Company in a letter under date 
of December 1, 1919. It appears 
from this letter that the Wild Rose 
Telephone Company and the Rural 
Telephone Company were in agree- 
ment as to the basis of interchange 
of service outlined in the letter. 
Rural Telephone Company is not a 
party to this case, and if an order 
were now to be entered requiring the 
discontinuance of the flat rate for in- 
terchange service, it could hardly be 
made applicable to subscribers of 
Rural Telephone Company. Further- 
more, there is no proof in the record 
in this case that the present arrange- 
ment is unreasonably discriminatory. 
It may very well be that in fact the 
arrangement is unreasonably discrim- 
inatory; but if it is desired to have 
this flat rate interchange of service 
discontinued, the matter should be 
brought before the Commission either 
upon joint appplication of the two 
companies involved, or in a proceed- 
ing brought by either one of them, to 
which the other company should be 
made a party. 

Somewhat the same situation ex- 
ists as to the flat rate interchange of 
service between Wild Rose and Wau- 
toma. It appears that there are about 
fifteen village subscribers at Wild 
Rose taking advantage of the $1 per 
year flat rate, and that under the ar- 
rangement these village subscribers 
are permitted to call without toll 
charge the rural subscribers on the 
Wautoma system. It further appears 
that there are about thirty rural sub- 


P.U.R.1931A. 58 





WISCONSIN RAILROAD COMMISSION 


scribers on the Wild Rose system 
availing themselves of that flat rate, 
and that such subscribers may call, 
without toll charge, either local or 
village subscribers on the Wautoma 
system. At the first hearing in this 
case there was read into the record 
a telegram from one of the officials 
of the Community Telephone Com- 
pany, which controls the Wautoma 
system, addressed to the president of 
the North-West Telephone Company, 
stating that the Community Tele- 
phone Company was agreeable to 
placing the service between Wild 
Rose and Wautoma on a toll rate 
basis, but that no application had been 
filed by that company. It appears to 
the Commission that if it is desired 
to place all the service between Wild 
Rose and Wautoma on a toll basis, a 
joint application by the companies 
concerned should be filed, or an ap- 
plication should be filed by one of the 
companies making the other company 
a party. Furthermore, the record in 
this case does not establish that in fact 
there is an unreasonable discrimina- 
tion in the present basis. The only 
testimony bearing on this subject is 
that of the chief operator of the Wild 
Rose exchange who stated that she 
did not know how many calls a day 
were made to Wautoma without toll 
charge, that the flat rate patrons used 
the line more than it was used by oth- 
ers, and that there was some use of 
the facilities to the exclusion of the 
others. 

Regardless of what the facts may 
actually be as to the existence of un- 
reasonable discrimination in the use 
of flat rate service either between 
Wild Rose and Wautoma or between 
Wild Rose and Crystal Lake, the rec- 
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ord in this case does not establish the 
existence of unreasonable discrimina- 
tion; and it is the Commission’s view 
that in any event no order should be 
issued until all the parties concerned, 
including subscribers in the other 
communities, have been joined in the 
proceedings. Our order will, there- 
fore, continue the present flat rate ar- 
rangements for interchange service 
with the Crystal Lake and Wautoma 
exchanges. 

[4] Referring now to the proposed 
schedule, under business service the 
company has asked that all four-party 
business service be discontinued and 
that two-party business service be of- 
fered in place thereof for the reason 
that efficient telephone service for 
business purposes cannot be obtained 
where there are more than two par- 
ties on a line. The Commission be- 
lieves that the company should be al- 
lowed to discontinue the four-party 
business service and offer two-party 
business service in place thereof, and 


will so order. However, it is to be 
understood that the new schedule is 
not to be placed in effect until the 
four-party business subscribers have 
been given ample opportunity to 
change to the two-party business 
service. 

[5] The proposed schedule pro- 
vides for a rate of 25 cents extra per 
month for desk set telephones over 
wall set telephones, and for a rate of 
50 cents per month extra for hand set 
telephones over wall set telephones. 
The Commission believes that these 
rates are too high, and the schedule 
as placed in effect will provide for a 
rate of 15 cents extra for desk set 
telephones and 25 cents extra for 
hand set telephones. 

As the rural lines have been metal- 
licized, the rural rate for party line 
grounded service will be discontinued. 

The proposed schedule for ex- 
change service will be ordered to be 
placed in effect, with the modifications 
and provisions above noted. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Phillips Pipe Line Company 
[Case No. 7144.] 


Interstate commerce — Pipe lines — Powers of state Commissions. 
1. A state Commissioin has no power to consider questions of convenience 
and necessity in connection with the construction of a pipe line engaged in 
interstate transportation, or to do anything which would interfere with 
the transportation of petroleum or its products in interstate commerce, 


p. 60 


Certificates of convenience and necessity — Pipe lines — Statutory provisions. 
2. The Public Service Commission Act of Missouri contains no provision 
for the issuance of a certificate of convenience and necessity for pipe lines, 


p. 61. 


[October 20, 1930.] 


Ae of a pipe line company for a certificate of con- 
venience and necessity; dismissed. 


P.U.R.1931A. 





MISSOURI PUBLIC SERVICE COMMISSION 


By the Commission: This is an 
application by the Phillips Pipe Line 
Company for a certificate of con- 
venience and necessity for the con- 
struction of a pipe line across the state 
of Missouri, beginning at a point on 
the Kansas line in Cass county and 
terminating at a point in St. Louis 
county. The pipe line will start at 
Borger, Texas, and run through the 
states of Texas, Oklahoma, Kansas, 
Missouri, and terminate at a point 
near East St. Louis, Illinois. 

The Phillips Pipe Line Company is 
affiliated with the Phillips Petroleum 
Company. The line is to be construct- 
ed for the purpose of carrying gaso- 
line but it may also be used for the 
transportation of other petroleum 
products. It is the intention of the 
company to engage exclusively in 
interstate transportation. Gasoline 
will be transported from points out- 
side of Missouri to East St. Louis, 
Illinois, and probably also to Kansas 
City, Missouri, and St. Louis, Mis- 
souri. It is not expected that any 
product will be transported from a 
point within Missouri to another point 
within Missouri. The Pipe Line 
Company is a common carrier under 
the laws of the United States. (See 
Pipe Line Cases (1914) 234 U. S. 
548, 58 L. ed. 1459, 34 Sup. Ct. Rep. 
956). Pipe line carriers are subject 
to the Interstate Commerce Commis- 
sion under the Interstate Commerce 
Act. They are bound to file tariffs 
with the Interstate Commerce Com- 
mission, and the applicant herein has 
filed or intends to file a tariff. The 
Pipe Line Company will not own any 
of the gasoline or other products 
which it transports. All of such 
products will be owned by the shipper, 
which will be principally Phillips Pe- 
P.U.R.1931A. 


troleam Company. It renders only 
transportation service. 

It was the attitude of the applicant 
at the hearing that it was doubtful 
whether this Commission had juris- 
diction over it, and if so, whether a 
certificate of convenience and neces- 
sity of this Commission was necessary 
for the construction of the line. The 
applicant stated that it desired to com- 
ply with all the laws of the state and 
would abide the decision of the Com- 
mission as to its jurisdiction. 

[1] The applicant is engaged in 
interstate commerce. Congress has 
assumed jurisdiction over the rates of 
pipe line carriers but, unlike railroads, 
there is no provision in the Interstate 
Commerce Act for securing a certifi- 
cate of convenience and necessity of 
the Interstate Commerce Commission 
for the construction of pipe lines. 
There are numerous cases in the Su- 
preme Court of the United States to 
the effect that no state may pass any 
laws interfering with the right to en- 
gage in interstate commerce, and that 
such commerce cannot be regulated or 
restrained by a state. 

In Oklahoma v. Kansas Nat. Gas 
Co. (1911) 221 U. S. 229, 260, 55 
L. ed. 716, 31 Sup. Ct. Rep. 564, 35 
L.R.A.(N.S.) 1193, the court said: 

“At this late day, it is not necessary 
to cite cases to show that the right to 
engage in interstate commerce is not 
the gift of a state, and that it cannot 
be regulated or restrained by a state, 
or that a state cannot exclude from 
its limits a corporation engaged in 
such commerce.” 

In Ozark Pipe Line Corp. v. Mon- 
ier (1925) 266 U. S. 555, 69 L. ed. 
439, 45 Sup. Ct. Rep. 184, in a case 
coming up from this state, the Su- 
preme Court of the United States 




















RE PHILLIPS PIPE LINE CO. 


held that the state of Missouri was 
without power to levy a franchise tax 
on the pipe line corporation which was 
engaged in the business of transport- 
ing oil from points outside of Mis- 
souri to a point in Illinois because it 
was engaged exclusively in interstate 
commerce and such a tax constituted 
a burden on interstate commerce. It 
is our opinion that this Commission 
has no power to consider questions 
of convenience and necessity in con- 
nection with the construction of a pipe 
line engaged in interstate transporta- 
tion, or to do anything which would 
interfere with the transportation of 
petroleum or its products in interstate 
commerce. 

[2] We are further of the opinion 
that there is no provision in the Pub- 
lic Service Commission Act for the 
issuance of a certificate of convenience 
and necessity to pipe lines. Sub-sec- 
tion 1 of § 10462, R. S. Mo. 1919, 
provides that no railroad corporation, 
street railroad corporation, or com- 
mon carrier shall begin the construc- 
tion of a railroad or street railroad, 
or any extension thereof, without 
first having obtained from the Com- 
mission a certificate that the present 
or future public convenience and ne- 
cessity require or will require such 
construction. Sub-section 2 of the 
same section provides that no such 


public utility, of a class specified in 
sub-section 1, shall exercise any right 
or privilege without first having ob- 
tained a certificate of public con- 
venience and necessity. It is evident 
that a pipe line transportation com- 
pany does not fall within this section, 
which is the only part of the Public 
Service Commission Act covering 
certificates of public convenience and 
necessity which could apply to trans- 
portation by pipe line. 

In view of the premises, it is, there- 
fore, 

Ordered: 1. That the application 
of the Phillips Pipe Line Company for 
a certificate of convenience and neces- 
sity to construct a pipe line across the 
state of Missouri be and hereby is 
dismissed without prejudice, for lack 
of jurisdiction in the Commission. 

Ordered: 2. That this order shall 
become effective ten days from this 
date, and that the secretary of the 
Commission shall serve certified 
copies of same upon all interested par- 
ties, and that the applicant in this case 
shall notify the Commission, on or 
before the effective date of this report 
and order, whether the terms of this 
order are accepted and will be obeyed. 


Stahl, Chairman, Ing and Hull, 
Commissioners, concur; Hutchison 
and Porter, Commissioners, absent. 





NEBRASKA STATE RAILWAY COMMISSION 


Re Missouri Valley Gas Company 


[Resolution No. 119.] 
Contempt — Misrepresentations as to Commission authority — Acquisition of 


right of way. 


Although agents of a company had secured contracts for right of way for 


P.U.R.1931A. 





NEBRASKA STATE RAILWAY COMMISSION 


the construction of a pipe line by representing to landowners that the state 
Commission had fixed a price per lineal rod, whereas the company had 
never been before the Commission for any purpose, the Commission re- 
fused to institute contempt proceedings against the company where such 
misrepresentations had been made without the knowledge or approval of 
the company, the guilty agents had been discharged, and the company was 
ready to make amends for any injury done. 


[October 14, 1930.] 


| agree eagerg by the Commission on its own motion into the 

practices of a pipe line company in securing rights of way 

for construction purposes; case closed without the entering of a 
formal order in view of corrective developments. 


By the Commission: The Mis- 
souri Valley Gas Company, a Nebras- 
ka corporation, engaged in distribut- 
ing natural gas, has recently been lay- 
ing a number of pipe lines in this 
state. It has been repeatedly report- 
ed to us that the right of way 
agents employed by the company have 
made representations to landowners, 
through whose lands the pipe lines 
were designed to run, that the Nebras- 
ka State Railway Commission had 
given the company the right to enter 
and occupy private lands for rights of 
way for pipe lines, and had fixed the 
amount to be paid therefor at 25 cents 
per lineal rod, it apparently being pre- 
sumed that the width of the strip to 
be taken during the installation would 
be about thirty feet. These reports 
came to the Commission so frequent- 
ly that it could not properly overlook 
them. It, therefore, upon its own 
motion, entered the following resolu- 
tion: 

“Whereas, numerous persons from 
Gage county, and numerous persons 
from Jefferson county, all being land- 
owners, have made complaint to this 
Commission that the agents of the 
Missouri Valley Gas Company, in or- 
der to induce such persons to execute 
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right of way contracts, and in order 
to secure rights of way across their 
lands, respectively, for the laying of 
pipe lines, represented to such per- 
sons and stated as facts, upon which 
such persons should act, that the 
Nebraska State Railway Commission 
had authorized said company or had 
granted permission to said company 
to enter the state of Nebraska with 
its lines, arid to take possession of 
and occupy private lands for rights 
of way for its pipe lines, and that 
the Nebraska State Railway Commis- 
sion had fixed as compensation to be 
paid for the taking of said land for 
such right of way purposes the sum 
of 25 cents per lineal rod; and 

“Whereas, the Missouri Valley Gas 
Company has never appeared before 
this Commission for any purpose 
whatsoever ; and 

“Whereas, the Commission has no 
jurisdiction concerning the securing 
of rights of way for pipe lines, and 
has no jurisdiction to fix damages 
therefor, and has never attempted to 
exercise any such jurisdiction what- 
soever ; and 

“Whereas, the circulation of such 
statements is injurious to the public 
and to this Commission, and tends to 

















RE MISSOURI VALLEY GAS CO. 


bring the administration of justice in- 
to disrepute, and if such statements 
were made by the agents and repre- 
sentatives of said company, as com- 
plainants allege, it is the duty of this 
Commission to report the same to the 
attorney general for action against 
said company. 

“Therefore, be it resolved that in 
order to ascertain what statements, if 
any, were made, and under what cir- 
cumstances they were made, and all 
of the facts concerning the same, this 
matter is set down for formal hear- 
ing in the offices of the Commission 
in the Capitol Building at Lincoln, on 
the 19th day of September, 1930, at 
10 o’clock A. M. 

“Tt is further ordered that said 
company be given opportunity, if it so 
desire, to appear by its officers at said 
time and place to give evidence as to 
whether or not its agents and repre- 
sentatives made the statements 
charged.” 

Those who had made the reports 
as to statements of the company’s 
agents, the officers of the company, 
and the public generally were given 
notice of the hearing. At the time of 
the hearing, thirty-four landowners 
and three officers of the company ap- 
peared. None of the offending agents 
appeared. 

Eleven of the landowners present 
were called to testify. The testimony 
was limited to the representations that 
were made by the agents concerning 
the State Railway Commission. Of 
the witnesses called, from among the 
landowners, two testified directly that 
the right of way agents of the com- 
pany stated that the State Railway 
Commission had fixed the compensa- 
tion for damages at 25 cents per lineal 
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rod. Several of the landowners tes- 
tified that the agents had said that the 
State Railway Commission had given 
the company permission to lay its 
pipes through the state. Several oth- 
ers testified that the agents said that 
the price of 25 cents per lineal rod 
was fixed “by the state,” although no 
particular officers of the state were 
named. The witnesses were inter- 
rogated at some length and were 
cross-examined by the counsel for the 
company. While the testimony lacks 
distinctness, due to fact that the 
agents always sought to hurry the 
parties to sign the contracts immedi- 
ately, and to the fact that some of 
them understood the English lan- 
guage only imperfectly and were not 
able to read the contract understand- 
ingly, there is sufficient testimony to 
show that the agents were using im- 
proper means in soliciting, and were 
wrongfully using the name of the 
State Railway Commission in that 
connection. Owing to the fact that 
the statute seems to give the Commis- 
sion no power to punish for contempt 
directly, but only by going through 
the courts, the Commission could not 
bring in the implicated agents. As 
stated above, none of them appeared. 

As the statements of the agents 
were made with all assurance that 
they were relating facts, and as some 
of the landowners relied upon such 
statements, it is clear that some of 
them were misled and on that account 
signed the contracts. Several of them 
testified that they would not have 
signed in the absence of such state- 
ments. 

The company fixed an arbitrary 
price of 25 cents per lineal rod to be 
paid for going across land. This is 
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called the “rodage’’ charge. In ad- 
dition to this the company is willing, 
of course, to pay for damage to crops 
and other property. It is clear that 
many elements of damage cannot 
properly be covered where there is a 
fixed charge that is made appplicable 
to all conditions. Frequently the lines 
run near buildings or through groves 
or orchards, where the damage is dif- 
ficult to determine, but it is plain that 
it must be considerably in excess of 
25 cents a rod. In rough land, used 
only for grazing, it is conceivable that 
the damages might not reach that 
amount. The agents were given an 
impossible task in being required to 
explain to landowners why a fixed 
amount of 25 cents per lineal rod 
was made. It is not strange that the 
agents sought to shift the responsibil- 
ity to someone else. The State Rail- 
way Commission seemed to afford a 
convenient refuge when they were 
questioned too closely. 

As soon as the reports concerning 
the misstatements reached the com- 
pany, the officers discharged the of- 
fending age’ s. This makes it evi- 
dent that the company found that the 
reports about the misstatements were 
true, 

The company, through its chief 
right of way representative, its gen- 
eral counsel, and its president, ap- 
peared and gave testimony at the 
hearing. The officers categorically 
denied that they had ever heard of the 
representations of the right of way 
agents until shortly before this pro- 
ceeding was started, and that they 
learned of such statements through 


reports in the public press. They 
each testified specifically that right 
of way agents had never been 
authorized to make the statements 
referred to above, that the officers 
greatly regretted the making of 
such statements, and that they 
would see that there was no repe- 
tition of the offense. They also 
said that they desired that the 
greatest publicity be given to their 
denial of any authorization of such 
statements. 

Our conclusion is that the agents 
made some of the statements imputed 
to them, and that some of the land- 
owners signed the contracts in reli- 
ance thereon. We are convinced, 
however, that the company had not 
authorized the making of such state- 
ments. If the Commission had power 
to punish for contempt it would not 
hesitate to cite at least one and per- 
haps others of the agents to appear 
before it to show cause why there 
should not be a punishment for such 
conduct. But in view of the rather 
indefinite character of the evidence, 
and the fact that the Commission did 
not learn of the making of the state- 
ments until long after they were 
made, which would render it difficult 
to secure conviction, we shall not rec- 
ommend that prosecutions be insti- 
tuted. The officers of the company 
assured us that they will see that their 
agents make no misstatements in the 
future, and we are convinced of their 
sincerity, and that there will be no re- 
currence. The case will, therefore, be 
closed without the entering of an 
order. 
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Universal High- Voltage 
Testing Set 


HicHLy AccuraTE TEsTING SET, of unusually flexible de- 
A sign, is found in the AmerTran Type TS-15A, which has 
just been announced by the American Transformer Com- 

pany, 179 Emmet Street, Newark, N. J. This apparatus is ideal- 
&~. Pa ly suited for light testing in either the factory or laboratory where 
potentials from 500 to 20,000 volts at 1 kva. are required. It is 
ft being used successfully in making accurate dielectric strength 
measurements on materials such as paper, tape, compound, var- 
nished cambric, condensers, and insulation in small apparatus. 


THE New AMERTRAN TeEsTING SET operates from standard 110- 
volt, 60-cycle circuits and contains a special air-cooled testing 
transformer with a four-section secondary winding which permits 
of obtaining three different voltages at full output—5,000, 10,000 
and 20,000. In addition the equipment includes a wire-wound 
potentiometer for adjusting the voltage to any value between 
zero and maximum, the exact value being indicated at all times 
by a precision double-range voltmeter connected to a special 
winding on the transformer. For protection against damage due 
to overload a quick-acting circuit breaker is provided. 


AMERTRAN Type TS-15A is completely housed in a compact 
metal case on the front of which is mounted a bakelite panel 
containing all operating controls. The eight high-tension termi- 
nals are brought out through porcelain bushings mounted on the 
top of the case and a socket at the side provides a convenient 
means for connecting the device with the power circuit. The 
equipment includes connection cord and “jumpers” for connect- 
ing secondary sections in series, parallel, or series-parallel. 


61g AMERICAN TRANSFORMER CO. 
179 EMMET STREET 
NEWARK New JERSEY 
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The New 
Clarktor Shovel 


is a power scoop, designed to handle any loose, 
fluid material such as sand, gravel, fertilizer, 
bulk cement, clay, soft coal, etc. It is said to 
do the work of ten to fifteen shovel and barrow 
men and do it in less time. 


The standard bucket holds 9 cu. ft. or 1500 
Ibs., though larger cubic capacity buckets are 
furnished when material to be handled is lighter 
than sand. Improved hydraulic B ng 00 enable 
drivers to pick up and hold the load at any 
desired point. Re-handling costs are eliminated. 


The chassis is a sturdy tructractor having the 
shortest turning radius of any comparable in- 
dustrial tractor, 108 in. Standard truck trans- 
mission, multiple disc clutch and Clark ‘crock 
axle insure dependable service. Equipment in- 
cludes starter, generator, battery, head and tail 
lights. Tractor type gas engine uses five or six 
gallons of gas and a pint of oil per day, which 
means low operating costs. The ‘Clarktor” 
Shovel is manufactured by the 


CLARK TRUCTRACTOR CO. 
Battle Creek, Mich. 





“Variable Load Brakes” 
give uniform braking with varying load. 
Modern Brakes for modern cars. 


Westinghouse Traction Brake Co. 
Wilmerding, Pa. 








NAUGLE POLES 
Western and Northern Cedar 
Batt-treated or Plain 
NAUGLE POLE & TIE CO. 

59 East Madison Street Chicago, Ill. 














Manufacturers of 
CLAMSHELL BUCKETS 


STANDARD BUILDINGS 
TRANSMISSION TOWERS 
STEEL FORMS FOR CONCRETING 
sven PURIFIERS 


L GRATING 


BLAW-KNOX COMPANY 
Parmer’s Bank Bidg. Pittsburgh, Pa. 











Power Plant Piping 


ers and Contractors 








Pitsborgh Piping, & Equipment Co. 
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Earll Catchers and Retrievers 





ETRIEVERS and Catchers which re- 

tain their efficiency and operate as 
effectively when ten or fifteen years old as 
when new are the ones you want. EARLL 
Catchers and Retrievers do this and they 
are easiest to operate and maintain. Ask 
the users—there are many of them. 


C I. EARLL, YORK, PA. 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 


IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co., Schenectady, New York 








Cast Iron Pipe and 
Fittings for all purposes 


High and low 
Pressure Pipe 
for Gas 


Service 








WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN- 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 











GUIDING PRINCIPLES 
of 


PUBLIC SERVICE 
REGULATION 


In Three Volumes 


BY 
HENRY C. SPURR 


THE ONLY AUTHORITATIVE 
WORK OF ITS KIND 


2,790 pages crammed with the accumulated 
knowledge of many years 


$25.00 


A concise, yet exhaustive review of the 
Principles and Practices that have become 
established in the operation of Public Utilities 
under the present system of Governmental 
Regulation, with full references to the au- 
thorities. 

Compiled for the use of All Persons inter- 
ested in the problems of Public Regulation. 


Order your copy now! 
Public Utilities Reports, Inc. 


MUNSEY BUILDING 
Washington, D. C. 





Size 914” x 6%” 
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What the P. U. R. Service Includes 
Today 


1: Public Utiltities Reports, Annotated. The official medium of 
the state commissions for the reporting of their decisions; including also 
the decisions of courts of last resort, both state and Federal, with complete 
syllabi, annotations and index. Five volumes and digest annually. Price, 


$32.50 a year. 


2: Public Utilties Fortnightly. A magazine of current opinion and 
news, conducted as an open forum and containing discussions of firing-line 
problems; also summaries, analyses and explanations of outstanding decis- 
ions, fully indexed. Published every other Thursday. Price, $15.00 a 
year; $10.00 a year with Pusiic Utitities Reports, ANNOTATED. 


3: P. U. R. Question Sheets. Ten brief questions on up-to-date 
problems, answered by the commissions and courts. An easy way for the 
busy man to keep abreast of the times. 26 issues a year. Price, $10.00 a 
year, with complete annual index for quick reference. 


4: Guiding Principles of Public Service Regulation, by Henry C. 
Spurr. A three-volume reference work, dealing with fundamental ques- 
tions of regulation from the beginning, with full citation and analysis of 
authorities, both court and commission. (Vol. I now in second edition.) 


Price, $25.00 for the set. 


5: Public Utility Service and Discrimination, by Ellsworth 
Nichols. A single-volume survey, with full citation and analysis of 
authorities, both court and commission. The only exhaustive treatise in 


this field. Price, $10.00. 


6: Public Utilities Service Bureau. An organization equipped to 
furnish information on regulatory problems, special reports, advance copies 
of decisions and citations of authorities, at cost. 


7: Cumulative Digest-Index. The most complete, far-reaching, 
exhaustive and authoritative digest of regulation ever produced, covering 
every state and the District of Columbia; now nearing completion with up- 
keep supplements. (Price to be announced.) 


Address Orders and Inquiries to: 
PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BUILDING . WASHINGTON, D. C. 

































































ALDRED & CO. 


40 WALL STREET 
NEW YORK CITY 
































1906 Union Metal originated the first or- 

namental lighting standards as we 
know them today. Pioneering not only in de- 
sign but in construction, Union Metal” devel- 
oped the pressed steel standard which was 
destined to write a new chapter in the history 
of street illumination. 


This development removed street lighting 
from the purely utilitarian classification and 
emphasized its architectural aspetts. In 
““name the City Beautiful Movement was un- 
known but Union Metal was working toward 
the ideal for which that movement has won 
the praise of forward-looking citizens every- 


where. 


193 Union Metal has become the’ world’s 

largest producer of ornamental street 
lighting standards. Responsible for many of 
the outstanding developments in outdoor 
lighting, the company has retair.2d its pio- 


Rounding Out a Quarter Century 
of Street Lighting 





Accomplishments 


neering spirit and is constantly contributing © 
new ideas to lighting progress. 


By working closely. with city officials, | public 
utilities and illuminating engineers, it has 
helped to bring light and safety to thousands 
of American streets; it has championed light 
as a business builder, a crime and accident 
deterrent, an incentive to increased civic con- 
sciousness and a forerunner of prosperity. 


Union Metal ends its first quarter century of 
service to the electrical industry and to the 
public with the greatest year in the com- 
Pany’s history and with increased facilities 
for enginéering and producing street lighting 
equipment. ° + 

THE UNION METAL MANUFACTURING CO. 
GENERAL OFFICES AND FACTORY - CANTON, OHIO 
SALES OFFICES - New York - Chicago - Boston - Los 
Angeles - San Francisco - Seattle - Dallas - Atlanta 


DISTRIBUTORS: General Electric Merchandise Distributors 


Graybar .Electric Company, Incorporated. Offices in all 
“principal cities. 


@UNION METALS 
LIGHTING STANDARDS 


AND KING FERRONITE STANDARDS 








